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Court of Appeals of the District of Columbia 


No. 4585, 


Lewis-Hall Iron Works, Appellant, 

vs. 

1 

David H. Blair, Commissioner of Internal Revenue. 


1 In the Court of Appeals, District of Columbia. 

April Term, A. D. 1927. 

Docket No. 4585. 

I 

Lewis-Hall Iron Works, Petitioner, 

V. 

David H. Blair, Commissioner of Internal Revenue, 

Respondent. 

Amended Petition for Rerieu' of Decision of the United 

States Board of Tax Appeals. 

} 

To the Honorable Chief Justice and the Associate Justices 
of the Court of Appeals for the District of Columbia; 

Your petitioner, Lewis-Hall Iron Works, respectfully 
shows: 

(1) This is a proceeding for review by the Court of 
Appeals of the District of Columbia of a decision of the 
United States Board of Tax Appeals entered on the 14th 
day of October, 1926, dismissing a petition for redetermina¬ 
tion of a deficiency in income and excess profits taxes for 
the fiscal year ended January 31, 1919, of $16,558.85 on the 
ground of lack of jurisdiction in said Bo^lrd of Tax Ap¬ 
peals. 


1' ' 4585u^ 
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(2) Your politionei* is a corporation or<>-anizo(l under 
t]u‘ laws ol' tlie state of Micliiixan, witli its ])rincipal otTice 
and p]acc‘ of l»nsiiu'ss at Ferry & (i. T. 1\. K., Detroit, 
^ticliiii'an. 

(M) 'flu* iiatnre of tlu‘ controvio'sy ])efore the Board of 
Tax A])])c‘als Was wlu‘ther said Board of Tax Appeals had 
jurisdiction to hear a pi‘tilion for the redeterniination 
2 of said deticieiU'V midco' the following.' circumstances, 
to-wit : 

I)efoi'i‘ Fehrnary 2(k to-wit, on June ‘20, 10‘24, the 

(Commissioner of Internal lievenne made a jeopardy assess¬ 
ment under S(‘ction 27-l-(d) of the Kevenue Act of 1924 of 
additional income and excess protits taxes, imposed by the 
B(*venue Act of 1918 on the ])etitioner for the fiscal year 
(aided January 21, 1919, in the amount of $l(),r)58.85. Xo 
])art of that assessment had been ])aid ])rior to the enact¬ 
ment of the Hevenue Act of 1926. 

After the enactnnait of the Kevenue Act of 1926, to-wit, 
after F(‘bruary 26. 1926, the (Commissioner finally deter¬ 
mined the amount of deficiency in income and excess profits 
taxes ay:ainst this ])(‘tition(‘r for the fiscal year ended Janu¬ 
ary Ml, 1919, in the amount of ^Ih.boS.So, and on June 11, 
1926, th(‘ (’ommi^sionm* (jiursuant to the provisions of 
S(‘ction 282 (k) of the Kevenue Act of 1926) sent to peti- 
tioma- bv reuister(*d mail a notice of such deficieiicv. 

On August 9, 1926, ])etitioner dispatched by special de¬ 
livery to the Fnited Stat(‘s Board of Tax Appeals a peti¬ 
tion for the i-ed(‘t(a-mination of said deficiencv, with the in- 
tention that said ])etition should be filed as soon as received 
and made a ])art of the BoaivFs ])ermanent records. This 
])etition was not accompanied by the filing fee of $10.60 
lOMjiiii'ed by Kule 8 of tin* Kules of Practice before the 
Fnit(*d States Board of 2hix Ap])eals, i-evised to April 1, 


On August 10, 1926, at 7:10 P. .M., the sixtieth day after 
the mailing of tin* notice of deficiencv, a Post Office mes- 
senger deli\'ei-ed the envelojx* containing the jxdition and 
co])ies to the Fnited States Boai'd of Tax Appeals by yilac- 
ing the envelojie containing said petition and copies in the 
slot of the door whei’e mail addressed to the Board was 
usually deliver(*d. It is and has been the custom of the 
Board, wheia* it was known that the petition, accompanied 
by filing fee, was delivered to an employee or member of 
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tlie Board after oJice hours and liefore midnight, to 
mark tlie petition tiled as of tlie date of delivery. 

On August IM, 192G, the Clerk of the l^oard of Tax 
Appeals acknowledged recei])t of the ])etiti;on and cot)ies 
und('r date of August 11, 192G, and re<[uest:ed a filing fee 
of $10.00 if petitioner wished to have the document filed. 
On August 20, 1920, the fee re(iuested was received ])y the 
Board and the petition was mai'ked “hied” and given 
Docket Number 19434 as of that date. 

The Board of Tax Appeals in dismissing the ])etition for 
a redetermination of the dehciency, Inua'inhcdoi-e mentioned, 
committed the errors designated in the Assignment of 
Errors heretofore filed by this ])etitioner with the (^lerk of 
said Board of Tax Appeals in accordance with Hides 
XXXIII and Section 9 of Rule V of the Rules of this Court, 
revised to September 1, 1920, and upon these errors peti¬ 
tioner relies as the basis of this proceeding. ! 

Wherefore, your ])etitioner prays that this Court may 
review the action of the Boai‘d of Tax Ap])eals in this cause, 
reverse the decision of the Board dismissing the petition 
for lack of jurisdiction, and rtmiand this cause to the Board 
of Tax Appeals.with directions that said Board enter an' 
order nunc pro tunc, directing the Clerk of: said Board to 
mark the petition for a redetermination of th(' deficiency in 
this cause, “filed” as of August 10,1920, and make a proper 
entrv of such filing on the docket of the Board: and with 
further directions to said Board to set this cause down 
upon its calendar for hearing u])on the merifs. 

LEWTS-llALL IRON WORKS, 

P('f if 

BvR. 8. DOYLE, 

(TTARLES D. IIAMEU 
Atforueijs /V>, 


Received a co})}’ of the foregoing amendt 
12th day of Apr. 1927. 

A. W. GREGG, 

Attorncjj for Ix(\^j)oii(fc}if. 


r Pot if ioiirr. 


d petition this 
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4 District of Columbia, .Scs: 

R. S. Doyle, being- duly sworn, says: 

I am the attorney for ])etitioner in this proceeding. I 
prepared the foregoing amended petition and I am familiar 
with the contents thereof. The allegations of fact con¬ 
tained therein are true to the best of my knowledge, in¬ 
formation and belief. This amended petition is not filed 
for purposes of delay and I believe that the petitioner is 
justlv entitled to the relief sought. 

R. S. DOYLE. 

Subscribed and sworn to before me this 12 dav of April, 
1927. 

[SEAL.] MAMIE CAROLYN GILES, 

Notary Public, D. C. 

My commission expires ^lay 20, 1929. 

5 [PIndorsed:] Court of Appeals, District of Co¬ 
lumbia, April Term, A. D. 1927. Lewis-Hall Iron 

Works, Petitioner, v. David 11. Blair, Commissioner of In¬ 
ternal Revenue, Respondent. Amended Petition for Review. 
Charles D. Hamel, Richard S. Doyle. Hopkins, Starr, 
Hopkins & Hamel, Attorneys at Law, Southern Building, 
Washington, D. C. Court of A])])eals, District of Columliia. 
Filed April 16. 1927. Henry W. Hodges, clerk. 
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United States Board of Tax Appeals, 


Washington. 


Docket No. 194‘H. 


Lewis-Hall Iron Works, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 


Order of Disw/issal. 


This proceeding having been called from the Day Calen¬ 
dar of October 11, 1926 and on the motion to dismiss filed 
by counsel for the Respondent, and it appearing from the 
record that'the petition for redetermination in this case 



r>. H. blait;, commr. 


0 


was not filed with the Eoard witliin the 60 days contem¬ 
plated by the Revenue Acts of 1924 and 1926, it is 

Ordered: That the motion he and the same is hereby 
g-ranted and the proceeding dismissed for the lack of juris¬ 
diction. ■ 


[Seal U. S. Board of Tax Appeals.] 

(S.) LOGAN MORRIS, 


Dated October 14, 1926. 


S. Board of Tax xippcals. 


Now, March 28, 1927, the foregoing Order of Dismissal 
certified from the record as a true copy. 

B. b. GA.MBLK, 

Clerk U. 8. Board of Tax Appeal.'^. 


7 Filed Mar. 31, 1927. United States: Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 19434. 

Lewis-Hall Ikon Works, Petitioner, 

V. 

CoM.MissioxEi: OF IxTEKXAL Revexi'e, Respondent. 

Agreemciit for Bevicir Inj I he Court of Appi'als of the 

District of Cfdinubla. 

lIo})kiiis, Starr, Hopkins tk Hamel, Attorneys at Law, 
906 Southern Building, Washington, 1). C. i 

8 United States Board of Tax .\i)peals. 

Docket No. 19434. 


Lewis-Hall 1i:ox Works, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

Agreement for Bevieir hg the Court of Appeals of the 

Distrlet of CoUnnbla. 

It is hereby stipulated and agreed, by aiid between the 
parties to the above entitled cause, by their respective at- 
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tornevs, that the decision of the United States Board of 
Tax Appeals in said cause, dated October 14, 1926, dis¬ 
missing the petition for lack of jurisdiction in the Board 
of Tax Appeals, may he reviewed by the Court of Appeals 
of the District of Columbia. 

This agreement is made under and pursuant to the pro¬ 
visions of Section 1002 (d) of the Kevenue Act of 1926. 

CHARLES D. HAH EL, 
RICHARD S. DOYLE, 

JOHX ENRIETTO, 

Atforneijs for Petitioner, 

A. W. GREGG,’ 

Attorney for Respondent. 

Dated this 29th day of .March, A. D. 1927. 


9 Filed Mar. 31, 1927. United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket Xo. 19434. 


Lewis-Hall Iron Works, Petitioner, 

V. 

Commissioner of Internal Reve.nue, Respondent. 

Assigtiinent of Errors. 

Hopkins, Starr, Hopkins & Hamel, Attorneys at Law, 
906 Southern Building, Washington, D. C. 

10 United States Board of Tax Appeals. 

Docket Xo. 19434. 


Lewis-Hall Iron Works, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

Assignment of Errors. 

Xow comes Lewis-Hall Iron Works, petitioner in the 
above-entitled cause and avers that the following errors 
occurred in the trial of said cause: 
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1. The Board of Tax / ’')peals erred in making and enter¬ 
ing its order of October 14, 1926, dismissing the proceeding- 
in tlie a])ove-entitled cause for lack of jurisdiction. 

2. Tlie Board of Tax Appeals erred in dismissing the 
petition in the above-entitled cause for lack of jurisdiction. 

o. The Board of Tax Appeals erred in granting respon¬ 
dent’s motion to dismiss the petition in the above-entitled 
cause on the basis of Keliance .Manufacturing Co. v. Com¬ 
missioner of Internal Revenue, Docket Xo. 16,016, now 
pending in the Circuit Court of Appeals for the 

11 Seveiitli Circuit. 

4. The Board of Tax Appeals erred in holding 
that the receipt of a filing fee of $10.00 as well as the re¬ 
ceipt of the petition within 60 days after' the date of the 
mailiim- of the notice of deficiencv was necessarv to give it 
jurisdiction of this cause. 

5. The Board of Tax Appeals erred in finding that the 
petition in the above-entitled cause was iiiot filed within 
()0 (lavs after the mailing of the notice of deficiencv. 

6. The Board of Tax Appeals erred in finding that the 

petition in the above-entitled cause was not filed with the 
Board within the 60 days contemplated bv the Revenue 
Act of 1924. ‘ ^ ‘ 

7. The Board of Tax Appeals erred in!finding that the 
petition in the above-entitled cause was not filed within 
the 60 days contemplated by the Revenue ;Act of 1926. 

8. The Board of Tax A])peals erred in its failure to find 
that the ])etition in the above-entitled caus(} was filed before 
midnight August 10, 1926. 

9. The Board of Tax Appeals eri-ed in holding that the 
prepayment of a $10.00 filing fee is a condition precedent 
to the filing of a petition for ivdetermination. 

10. The Board of Tax Appeals erred in constru- 

12 ing Rule 8 of its Rules of Practice and Procedure 
as reriuiring the prepayment of a filing fee of $10.00 

as a condition precedent to the filing of h petition in this 
cause. 

11. The Board of Tax Appeals erred; in holding that 
Rule 8 of its Rules of Practice and Procedure was valid 
as applicable to this cause. 

12. The Board of Tax Appeals erred in; holding that the 
petitioner’s failure to comply with the rules of the Board 
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roqiiiriri.ii' pre])ayTno]it of a filiiiii: f('<\ was a snflficiTMit juslifi- 
cation for dismissiiii*- llio ])otitioii for lack of jurisdiction. 

l.‘k Tlu‘ Boai'd of Tax Appeals (‘ri’cd in its failure to 
sns])en(l. modify, alter or junnd its ]-nle re(piirin<j: payment 
of a tiling*- fee, because it was conti‘ary to statute. 


(^MAKLKS ]). IIAMKL. 
KICHARD S. DOYLP], 
JOHN KXRIETTO, 

Affornrifs for Pctif/oiier. 


Received a copy of the foregoing assignment of errors 
this 29th dav of ^larch, 1927. 

(Sgd*.) A. W. GREGG, 

General Counsel. 


LeRoy l. eight, 

Counsel for Bespondent. 


13 April 7, 1927. 

United States Board of Tax Appeals. 

United States of America, 

District of Colmnhia^ ss: 

I, B. D. Gamble, Clerk of the United States Board of Tax 
Appeals, h(‘reby certify the foregoing pages numbered 1 to 
5, both inclnsive, to be a true and correct transcript of the 
record, in cause Xo. 19434 wherein Lewis-Ilall Iron Works 
is petitioner and the Commissioner of Internal Revenue is 
the respondent, as the same remains upon the tiles and of 
record in said Board. 


In testimonv wh(*i*eof, I hei'cMinto snbsci'ibe niv name and 
affix the seal of said Board, at the (hty of Washington, in 
said District this 7th day of April, 1927. 

[Seal, U. S. Board of Tax Appeals, 1924.] 


B. D. GAMBLE, 

Clerk. 
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14 United States Board of Tax Apjieals. 

Docket No. 19434. 

Lewis-Hall Iron Works, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

j 

Statement of the Case to Constitute Record in the Court 
of Appeals of the District of Columbia. 

Hopkins, Starr, Hopkins & Hamel, Attorneys at Law, 906 
Southern Building, Washington, D. C. 

15 United States Board of Tax Appeals. 

Docket No. 19434. j 


Lewis-Hall Iron Works, Petitioner, 

Commissioner of Internal Revenue, Respondent. 

Statement of the Case to Constitute Record in the Court 
of Appeals of the District (>f Columbia. 


The following is the statement of the above-entitled 
cause, showing how the questions involved arose and were 
decided ill the United States Board of Tax Appeals and 
also setting forth so much of the pleadings and evidence 
and other parts of the record as is essential to a decision of 
such questions on the petition for review of Lewis-Hall 
Iron Works, Petitioner, v. David H. Blair, Commissioner 
of Internal Revenue, Respondent, of the decision of the 
Board of Tax Appeals herein rendered oil the 14th day of 
October, 1926. 

1. Lewis-Hall Iron Works, petitioner herein, (herein¬ 
after called the taxpayer) is a corporation; organized under 
the laws of ^lichigan and has its principal office and place 
of liusiness at Ferry & G. T. R. R., Detroit, Michigan. 


16 2. Before February 26, 1926, to 

1924, the Commissioner of Internal 


wit, on June 20, 
Revenue, (here- 
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inafter sometimes referred to as tlie Commissioner), made 
a jeopardy assessment under Section 274 (d) of the Reve¬ 
nue Act of 1024 of additional income and excess profits 
taxes imposed by tlie Revenue Act of 1918 on the taxpayer 
for the fiscal year ended January 31, 1919 in the amount 
of $16,558.85. 

part of said assessment of $16,558.85 was paid before 
the date of the enactment of the Revenue Act of 1926, to 
wit, before February 26, 1926. 

3. After the enactment of the Revenue Act of 1926, to wit, 
after February 26, 1926, the Commissioner finally deter¬ 
mined the amount of the deficiency in income and excess 
profits taxes against this taxpayer for the fiscal year ended 
January 31, 1919, in the amount of $16,558.85. 

4. On June 11, 1926, the Commissioner (pursuant to the 
provisions of Section 283 (k) of the Revenue Act of 1926) 
sent to taxpayer by registered mail a notice of said de- 
ficienev. 

5. Sixtv davs after the mailing of said notice of deficienev 
expired at midnight, August 10, 1926, which was not a 
Sundav. 

6. Taxpayer dispatched by special delivery to the United 
States Board of Tax Appeals, Earle Building, Washington, 

D. C., a petition and four copies for redetermination 
17 of said deficienev. Its intention was to have said 
petition entered as part of the Board’s records and 
filed as soon as it should be received. The petition was 
not accompanied by the filing fee of $10.00 recjuired by 
Rule 8 of the Rules of Practice, revised to April 1, 1926, 
before the United States Board of Tax Appeals. 

7. Rule 8 of the Boai’d of Tax Aj^peals ])rovides as fol¬ 
lows : 

“A fee of $10.00 is her(‘l)y imposed for the filing, aftei 
the enactment of the Reveiiiu* Act of 1926, of any })etition. 
Xo such ])etitioj] may be filed until such fee is paid to the 
Board, nor will tlie filing of any petition be antedated to a 
time prior to the jiayment of such fee.” 


8. On August 10, 1926, at 7:10 P. M., the 60th day after 
the mailing of the notice of delicieiicy, a ])Ost-office mes¬ 
senger placed the envelope containing the petition and 
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copies in the slot of the door of the rooiii where the mail 
addressed to said Board was usually delivered. Said peti¬ 
tion was found the next morning, August 11, 1926, and 
marked witli a date stamp as of that time.' 

It lias been the custom of the Board, where the petition 
accompanied by the filing fee, was delivered to a member 
of the Board or to an employee of the Board after office 
hours and before midnight, to mark sakh petition filed as 
of the date on which it was so delivered or deposited. 

18 9. The petition and copies were’ retained by the 
Clerk of the Board of Tax Appeals, and a demand 

was made bv letter dated August 13, 1926, for a filing fee 
of $10.00. 

10. On August 20, 1926, the fee of $10.00, demanded by 
the clerk for filing, was received by thei Board, and the 
petition was marked filed and given Docket Xo. 19434 as 
of that date. 

11. On September 10, 1926, A. W. Gregg, General Coun¬ 
sel, Bureau of Internal Hevenue, filed a motion to dismiss 
said petition for the following reasons: 

i 

“(1) The deficiency letter was mailed; to the taxpayer 
on June 11, 1926, while the petition shows upon its face 
that it was filed with the Board of Tax Appeals on August 
20, 1926. 

(2) The ])etitioner has failed to lile its appeal with the 
Board of Tax Appeals within the time prescribed by law, 
and therefore, the Board of Tax Appealsi is without juris¬ 
diction to hear the same.” ' 

12. On October 11, 1926, a hearing was held on said 
motion before the Board of Tax Appeals at which time 
all the facts hereinbefore set out were called to the atten¬ 
tion of the member of the Board hearing the cause. At 
that hearing said meml)er stated that the (\)mmissioner’s 
motion to dismiss would be granted on the basis of the 
Keliance Case (the case referi-ed to being Keliance ^lanu- 
facturing Co. v. David II. Blair, ('Commissioner of Internal 
Revenue, now pending in the Circuit Court of A])])eals for 
the Seventh (hrcuit). In the Reliance case. Docket No. 

16016, the Board of Tax Appeals dismissed tax- 

19 payer’s petition for redetermination of a deficiency 
when the petition was lodged with the Board the 


1 
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.ITth (lay after the mailiii.u* of the notice, l)nt was not marked 
or (lo('k(‘t(‘(] nntil the (ihtli day when tlie lilini>- fee was 

})aid. 

14. On th(‘ 14th day of Oetol)er, 1926, the Board of Tax 
A])])(‘als ent(‘r(Hl an ordcn* dismissing the petition for lack 
of jurisdiction. 

Id. Ihn-snant to Section 1002 (d) of tlie Beveiiiie Act of 
1926, on the 29th day of Marcli, 1927, counsel for petitioner 
and counsel for the ('ommissionei’ stipulated in an agi'oe- 
mmit that tliis court review the said decision of the Board. 

It is hereby stipulated and agreed, by and between 
Ohark‘s I). IIam(‘l, attoi‘n(‘y for Lewis-llall Iron Works, 
ih'titioner, and A. W. (Jregg, Oeneral Counsel, Bureau of 
Internal Revenue, attorney for David H. Blair, Commis¬ 
sioner of Intei'nal Revenue, Res|)ondent, that the (piestions 
to be jjresented on the ])etition for review in the al)ove- 
entith‘d (‘ause caii be determined without an examination of 


all the pleading's and evichnice, and that the foregoing is a 
stat(.*ment of the case showing how the (luestions arose and 
were d(‘cid(‘d in the Board of Tax A})peals, and sets forth 
only so much of the facts alleged and proved, or sought to 
be ]jroved, as is essential to a decision of such (juestions 
on a])p(‘al and said statemcnit of the case is ])r(‘pared and 
signed in a('co!'danc(^ with the pi'ovisions of Rule V of the 
Court of A])])eals, and is herewith presented to the 
20 memlxM* who ])i'esided at the hearing of this cause 
for his a])})roval. 

(T1 ARLES D. HAMEL, 
RKTIARD S. DOYLE, 

Aff(jrn('ifs for P('fiffoiirr. 

A. W. OR EGG, ‘ 

LkROY L. HIGITT, 

A f f o ruci/.s fo r Rrspondent. 


1, Logan ^Mori'is, the member of the United States Board 
of Tax Ap})eals who t)i-esid(Ml at the heailng of th(‘ above- 
entitled cause, do hei'eby a])y)rove the foi‘(‘going stat(*ment 
of the (*ase, as is evidenc(‘d bv mv signatuix* to said state- 
nunit in du])licate, whei'eof one coj)y shall be hied with the 
Clerk of the Board of Tax Appeals, and the other copy 
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shall be liled b}’ the Petitioner with the Clerk of the Court 
of Appeals of the District of Columbia. 

I Seal S. Board of Tax Appeals, 1924.1 

LOGAN .MORRIS. 

Memher, United States Board ot Tax Appeals. 

Dated April 7th, 1927. 

indorsed on cover: Board of Tax Appeals. No. 4585. 
Lewis-IIall Iron Works, appellant, vs. David 11. Blair, Com¬ 
missioner of Internal Revenue. Court of Appeals, District 
of Columbia. Filed A])ril 8, 1927. Henry W. Hodges, 
clerk. 
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IN THE 


0f gipcals, gtstrt([t of Ololumlita, 

October Term, A. D. 1927. 


Lewis-Hall Iron Works, 
Petitioner, 

V. 

David H. Blair, Commissioner of 
Internal Revenue, Respondent. 


■ No. 4585. 


Petition for Review. 


STATEMENT OF THE CASE. 

The facts in this case are fully set forth in the agreed 
statement of the case to constitute record on appeal, 
approved by the member of the Board of Tax Appeals 
who heard the proceeding below. (Rec. 9-12.) The 
facts thus agreed upon are as follows: 


Lewis-Hall Iron Works, petitioner herein: (herein¬ 
after sometimes referred to as the taxpayer),as a cor¬ 
poration organized under the laws of Michigan and has 
its principal office and place of business at Ferr}" Street 
and G. T. R. R., Detroit, Michigan. 

On June 20, 1924, the Commissioner of Internal Reve¬ 
nue (hereinafter sometimes referred to as the Commis¬ 
sioner), made a jeopardy assessment under Section 
274(d) of the Revenue Act of 1924 of additional income 
and excess profits taxes imposed by the Revenue Act 
of 1918 on the taxpayer for the fiscal year ended Janu¬ 
ary 31, 1919, in the amount of 816,558.85. ; 

After the enactment of the Revenue Act of 1926, 


r 
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to-wit, after P'ebruary 26, 1926, the Commissioner 
finallv determined the amount of the deficiency in 
income and excess profits taxes due from this taxpayer 
for the fiscal year ended January 31, 1919, in the 
amount of 816,558.85. 

On June 11, 1926, the Commissioner sent to taxpayer 
bv registered mail a notice of said deficiency. 

Sixty days after the mailing of said notice of defi¬ 
ciency' expired at midnight, August 10, 1926, which was 
not a vSunday. 

Taxpayer dispatched by special deliyery to the 
United States Board of Tax Appeals, Earle Building, 
Washington, D. C. (hereinafter sometimes referred to 
as the Board), a petition and four copies for redeter¬ 
mination of said deficiency. Taxpayer intended that 
said petition be entered as part of the Board’s records 
and filed as soon as it should be receiyed. Said petition 
was not accompanied by the filing fee of $10.00 required 
by Rule 8 of the Rules of Practice, reyised to April 1, 
1926, before the United States Board of Tax Appeals. 

Said Rule 8 proyides as follows: 

“.V fee of $10.00 is hereby imposed for the filing, 
after the enactment of the Reyenue Act of 1926, 
of any petition. No such petition may be filed 
until such fee is paid to the Board, nor will the 
filing of any petition be antedated to a time prior 
to the payment of such fee.” 

On August 10, 1926, at 7.10 p. m., the 60th day after 
the mailing of the notice of deficiency, a post-office 
messenger dropped the enyelope containing the petition 
and copies through the slot of the door to the room 
where mail addressed to said Board was usually deliv¬ 
ered. Said petition was found the next morning, 
August 11, 1926, and marked with a date stamp as 
of that time. 
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It has been the custom of the Board, where a^ petition 
accompanied by the filing fee was delivered toi a mem¬ 
ber of the Board or to an employee of the Board after 
ofifice hours and before midnight to mark said petition 
filed as of the date on which it was so delivered or 
deposited. : 

The petition and copies were retained by the clerk 
of the Board of Tax Appeals, and a demand was made 
by letter dated August 13, 1926, for a filing fee .of 
SIO.OO. 

On August 20, 1926, the fee of SIO.OO demanded by 
the clerk for filing, was received by the Board, and the 
petition was marked filed and given Docket No. 19434 
as of that date. 

On September 10, 1926, A. W. Gregg, then General 
Counsel of the Bureau of Internal Revenue, filed a mo¬ 
tion to dismiss said petition for the following reasons: 

‘‘(1) The deficiency letter was mailed to the tax¬ 
payer on June 11, 1926, while the petition shows 
upon its face that it was filed with the Board of 
Tax Appeals on August 20, 1926. 

‘‘(2) The petitioner has failed to file its appeal 
with the Board of Tax Appeals within the time 
prescribed by law, and therefore, the Board of Tax 
Appeals is without jurisdiction to hear the same.” 

On October 11, 1926, a hearing was held on said mo¬ 
tion before the Board at which time all the facts here¬ 
inbefore set out were called to the attention of the 
member of the Board hearing the cause. At that 
hearing said member stated that the Commissioner’s 
motion to dismiss would be granted on the basis of 
the Reliance case (the case referred to being Reliance 
Manufacturing Co. v. David H. Blair, Commisnoner of 
Internal Revenue, later appealed and decided May 24, 
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1927, by the Circuit Court of Appeals for the Seventh 
Circuit). In the Relinnce case, Docket Xo. 16016, the 
Board dismissed a petition for redetermination of a 
deficiency wlien the petition was lodged with the Board 
the 57th day after the mailing of the notice, but was 
not marked filed or docketed until the 66th day, when 
the filing fee was paid. 

On the 14th day of October, 1926, the Board entered 
an order dismissing taxpayer’s petition ‘‘for lack of 
jurisdiction.” (Rec. 4.) 

Pursuant to Section 1002(d) of the Revenue Act of 
1926, on the 29th day of ^larch, 1927, counsel for pe¬ 
titioner and counsel for the Commissioner stipulated 
in an agreement that this court review said decision 
of the Board. 

On April S, 1927, pursuant to the provisions of 
Section 1001 of the Revenue Act of 1926, a petition 
was filed with the clerk of this court to review said de¬ 
cision of the Board. By leave of court an amended 
petition was filed on April 16, 1927. 
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CONTESTED ISSUE. 

Only one issue of law is involved in this proceeding, 
to-wit, did the United States Board of Tax Appeals 
err in holding that the petition to said Board for re¬ 
determination of the deficiency was not filed with the 
Board within the sixty days contemplated by the 
Revenue Acts of 1924 and 192G, and in dismissing the 
proceeding for lack of jurisdiction. 
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ERRORS RELIED UPON (Rec. 6-8). 

1. The Reard of Tax Appeals erred in making and 
entering its order of October 14, 1926, dismissing the 
proceeding in the above-entitled cause for lack of 
jurisdiction. 

2. The Board of Tax Appeals erred in dismissing the 
petition in the above-entitled cause for lack of juris¬ 
diction. 

3. The Board of 'fax Appeals erred in granting re¬ 
spondent 's motion to dismiss the petition in the above- 
entitled cause on the basis of Reliance Manufacturing 
Co. V. Comniissiotier of Internal Revenue^ Docket No. 
16,016, in the Board of Tax Appeals. 

4. The IL)ard of Tax Appeals erred in holding that 
the receipt of a filing fee of SIO.OO as well as the receipt 
of the petition within 60 days after the date of the 
mailing of the notice of deficiency was necessary to 
give it jurisdiction of this cause. 

5. The Board of Tax Appeals erred in finding that 
the petition in the above-entitled cause was not filed 
within 60 days after the mailing of the notice of de- 
ficieiicv. 

6. The Board of Tax Appeals erred in finding that 
the petition in the above-entitled cause was not filed 
with the Board within the 60 days contemplated by 
the Revenue Act of 1924. 

7. The Board of 'Fax Appeals erred in finding that 
the petition in the above-entitled cause was not filed 
within the 60 days contemplated by the Revenue Act 
of 1926. 

8. The Board of Tax .Appeals erred in its failure to 
find that 'the petition in the above-entitled cause was 
filed before midnight August 10, 1926. 

9. The Board of Tax Appeals erred in holding that 
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the prepayment of a S 10.00 filing fee is a condition 
precedent to the filing of a petition for redetermination. 

10. The Board of Tax Appeals erred in construing 
Rule 8 of its Rules of Practice and Procedure as re¬ 


quiring the prepayment of a filing fee of SIO.OO as a 
condition precedent to the filing of a petitiorx in this 


cause. 

11. The Board of Tax Appeals erred in holding that 
Rule 8 of its Rules of Practice and Procedure was 
valid as applicable to this cause. 

12. The Board of Tax Appeals erred in holding that 
the petitioner’s failure to comply with the rules of the 
Board requiring prepayment of a filing fee, was a 
sufficient justification for dismissing the petition for 
lack of jurisdiction. 

13. The Board of Tax Appeals erred in its failure to 
suspend, modify, alter or annul its rule requiring pay¬ 
ment of a filing fee, because it was contrary to statute. 
(Rec. 7 and 8.) 
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ARGUMENT. 

I. Statutes Applicable to this Proceeding. 

Section 900 of the Revenue Act of 1924 established 
a Board of Tax Appeals as an independent agency in 
the executive branch of the government for the purpose 
of determining disputes between taxpayers and the 
Commissioner in regard to deficiency in taxes for 
certain years. It has been continued as such by Sec¬ 
tion 1000 (Sec. 900) of the Revenue Act of 1926. 

Section 283 (k) of the Revenue Act of 1926, approved 
on February 2(), 1926, provides as follows: 

“(k) Where before the enactment of this Act 
a jeopardy assessment has been made under sub¬ 
division fdj of Section 274 of the Revenue Act 
of 1924 (whether of a deficiency in the tax imposed 
by Title II of such Act or of a deficiency in an 
income, war-profits, or excess-profits tax imposed 
by any of the prior Acts enumerated in subdivision 
(a) of this section) all proceedings after the enact¬ 
ment of this Act shall be the same as under the 
Revenue Act of 1924 as amended by this Act, 
except that- - 

“(1) A decision of the Board rendered after 
the enactment of this Act where no hearing has 
been held by the Board before the enactment of 
this Act may be re\'iewed in the same manner as 
provided in this -\ct in the case of a tax imposed 
by this title; 

‘T2) Where no hearing has been held by the 
Boardi before the enactment of this Act, the 
Commissioner shall have no right to begin a pro¬ 
ceeding in court for the collection of any part of 
the deficiency disallowed by the Board; and 

'‘(3; In the consideration of the case the juris¬ 
diction and powers of the Board shall be the same 
as provided in this Act in the case of a tax imposed 
by this title. 



9 


It appears in this case, that on June 20, 1924, a 
jeopardy assessment was made under Section 274(d) 
of the Revenue Act of 1924 of a deficiency in income 
and excess profits taxes imposed by the Revenue Act 
of 1918, which is one of the Acts enumerated in Sec¬ 
tion 283(a) of the Revenue Act of 1926, hence, under 
Section 283(k) (3), the jurisdiction and powers of the 
Board in this case are to be determined just as if the 
tax in question was a tax imposed by the Revenue 
Act of 1926. Since the hearing before the Board was 
held on October 11, 1926, which was after the enact¬ 
ment of the 1926 Act, the decision of the Board is 
subject to review in the manner provided by the Reve¬ 
nue Act of 1926, in the case of a tax imposed by that 
Act. 

The jurisdiction of the Board is defined by Section 
1000 (Section 904) of the Revenue Act of 1926, as 
follows: 

“Sec. 1000. Title IX of the Revenue; Act of 
1924 is amended to read as follows: 

“Sec. 904. The Board and its divisions shall 
have such jurisdiction as is conferred on them by 
Title II and Title III of the Revenue Act of 1926 
or by subsequent laws. * ^ 

The pertinent provisions of Title II of the Revenue 
Act of 1926 relating to this case are contained iii Section 
274(a), which provides in part as follows: 

“Sec. 274(a). If in the case of any taxpayer, 
the Commissioner determines that there is a defi¬ 
ciency in respect of the tax imposed by this title, 
the Commissioner is authorized to send notice of 
such deficiency to the taxpayer by registered mail. 
Within 60 days after such notice is mailed (not 
counting Sunday as the sixtieth day), the taxpayer 
may file a petition with the Board of Tax Appeals 
for a redetermination of the deficiency. * * 
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Under said section taxpayer herein was entitled to 
file a petition with the Board for a redetermination of 
the deficiency proposed by the Commissioner. 

On October 14, 1926, the Board entered its order 
as follows: 

'‘Order of Dismissal. 

"This proceeding having been called from the 
Day Calendar of October 11, 1926, and on the 
motion to dismiss filed by counsel for the Respond¬ 
ent,! and it appearing from the record that the 
petition for redetermination in this case was not 
filed with the Board within the 60 days contem¬ 
plated by the Revenue Acts of 1924 and 1926, it 
is 

"Ordered: That the motion be and the same 
is hereby granted and the proceeding dismissed 
for the lack of jurisdiction.” (Rec. 4, 5.) 

It appeared from the foregoing discussion that the 
Revenue Act of 1924 is clearly inapplicable to this 
proceeding, and that the jurisdiction of the Board and 
the rights of taxpayer are to be determined wholly under 
the Revenue Act of 1926. 

II. The Questions Before this Court for De¬ 
cision. 

The issue as framed on page 5 is an issue based upon 
the wording of the order of dismissal by the Board 
{supra). The Commissioner contends that the ques¬ 
tion to be decided by this court is whether a petition 
was filed within the meaning of Section 274(a) of the 
Revenue Act of 1926, with the Board of Tax Appeals. 
His contention that it was not filed was based on two 
grounds: (1) that the fee of SIO.OO, required by Rule 8 
of the Board, was not paid within 60 days after the 
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notice of deficiency was mailed; (2) that the acts done 
by the petitioner, irrespective of the fee, did not con¬ 
stitute a filing within the meaning of Section 274(a) of 
the Revenue Act of 1926. The motion, however, was 
directed to the date on which the fee w’as paid., 

Counsel for taxpayer has been advised that the first 
ground assumed by the Commissioner and the -Board 
in dismissing the petition is now^ abandoned by the 
Commissioner as a proper ground for dismissing the 
taxpayer’s petition. Error had been assigned by tax¬ 
payer in Nos. 3, 4, 9, 10 and 12 (page 6). The con¬ 
fession of error by the Commissioner on this ground 
is supported by the decision of the Circuit Court of 
Appeals for the Third Circuit in Weaver v. Blair, Com¬ 
missioner of Internal Revenue, 19 Fed. (2d) 16, decided 
April 27, 1927, and by the Circuit Court of Appeals for 
the Seventh Circuit in Reliance Mfg. Co. v. Blair, Com¬ 
missioner of Internal Revenue, 19 Fed. (2d) 789, decided 
May 24, 1927. See also the mandate by this court 
dated September 29, 1927, upon confession of error 
entered by respondent in Warsaw & Company, Inc., 
V. David H. Blair, Commissioner of Internal Revenue, 
Docket No. 4562. 

The Commissioner now attempts to sustain the order 
of the Board by assigning the second as a valid ground 
upon w'hich the Board could have held that the petition 
was not filed within the period prescribed by Section 
274(a) of the Revenue Act of 1926. Taxpayer con¬ 
tends that that question is not properly before this 
court for review. 

The question before the Board of Tax Appeals, de¬ 
cided by the Board, was w^hether the payment of the 
filing fee, prescribed by Rule 8 of the Board, within 
the 60 days, was essential to jurisdiction. This is sup¬ 
ported by the fact that the Board at the time of the 
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hearing was dismissing petitions irrespective of the date 
on which they were delivered to the Board, upon a 
showing that the fee prescribed by Rule 8 had not been 
paid within 60 days. That the order of dismissal took 
the form of making the payment of the fee a prerequi¬ 
site to filing, and then making the filing a prerequisite 
to the jurisdiction of the Board, is immaterial, for the 
actual contest was whether the Board had power to 
make the payment of the filing fee a jurisdictional 
matter. This is recognized in the appeals taken from 
the decisions of the Board, in the cases of Weaver v. 
Blair, Commissioner of Internal Revenue (supra), and 
Reliance Manufacturing Co. v. Blair, Cornmissioner of 
Internal Revenue impra). 

Furthermore, the member presiding at the hearing 
stated that he would dismiss the petition upon the basis 
of the Reliance case, which was then pending on appeal 
and which was a filing fee case, and although the second 
ground was argued by the Commissioner, the member 
did not consider it. 

The phraseology of the order is not controlling, for 
the true (|uestion was a question of power to prescribe 
jurisdictional prerequisites. Moreover, the orders of 
the Board are drafted without the assistance of counsel 
interested in the cause, a copy of the order being simply 
mailed to the counsel for both parties and no oppor¬ 
tunity for-change in form or substance is afforded to 
either party. 

Rule V(3) of this court, made applicable to this pro¬ 
ceeding by Rule XXXIII, provides as follows: 

‘'3. In no case will this court decide any point 
or question that was not fairly presented for 
decision by the court below; nor shall any ques¬ 
tion arise in this court as to the insufficiency of 
evidence to support any instruction actually 
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given, unless it appear that such question of the 
insufficiency of evidence was distinctly made to 
and decided by the court below\” 

Taxpayer is not attempting to avoid a decision of 
the question by this court. This is not a mere techni¬ 
cality. The second ground urged was not considered 
at all by the Board, and yet it is undoubtedly best 
qualified to decide the question, for it is most fully 
acquainted with its peculiar customs, privileges, prac¬ 
tice, the methods of filing petitions by mail, from all 
parts of the United States, and the modus operandi of 
receipt, stamping and filing petitions by its clerks. 
The filing of a petition with the Board is so closely 
linked with these matters, with which the Board is 
intimately acquainted, that this court should not 
lightly undertake to decide the question of what is 
sufficient filing under peculiar conditions without some 
expression of opinion in the matter by the Board. 
An order reversing and remanding this case as upon 
confession of error would not deprive the Commissioner 
of any rights, for the reason tliat he can still make his 
motion to dismiss before the Board on the ground here 
urged, and if either party should feel aggrieved by the 
order of the Board on such a motion, it can then take 
an appeal, but the Appellate Court will have had the 
benefit of the opinion of the Board in the matter. 

If this court, however, should consider the second 
question to be properly before it for consideration on 
appeal, taxpayer submits that the acts done by it 
constituted a filing of a petition with the Board within 
Section 274(a) of the Revenue Act of 1926, and that a 
dismissal of its petition on the ground that the petition 
was not filed was erroneous. 
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III. The Petition Herein was Filed with the 
Board of Tax Appeals on August 10, 1926, 
THE 60th Day After the Notice of De¬ 
ficiency WAS Mailed. 

The controversy here involves the construction of 
the following sentence in Section 274(a) of the Reve¬ 
nue Act of 1926: 

“Within sixtv davs after such notice is mailed 
(not counting Sunday as the sixtieth day), the 
taxpayer may file a petition with the Board of 
Tax Appeals for a redetermination of the de- 
ficiencv.” 

The facts show that the taxpayer sent through the 
United States postoffice, special delivery, a package 
addressed to the United States Board of Tax Appeals, 
Earle Building, Washington, D. C., containing the 
original petition and four copies for redetermination of 
the deficiency. At 7:10 p. m. of the 60th day after 
the mailing of the notice of deficiency, a postoffice 
messenger dropped the envelope containing the pe¬ 
tition and copies through the slot of the door to the 
room where mail addressed to the Board was usually 
delivered. Is that a sufficient filing within the mean¬ 
ing of the section above quoted? 


A. What Constitutefi Filing^’ is to be Detormined 
Under Particular Facts of Each Case. 

The word “file” has not been defined by the Reve¬ 
nue Act of 1926 or by any other Act of (Mngress. It 
is, therefore, to be giv'en its ordinary meaning. But it 
is difficult to decide the ordinary meaning of the word. 
See the various definitions and uses of the term in 
25 C. J. 1123-1128; sub nom “File,” “Filed,” “Filing.” 
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The courts have recognized this. See Gallagher v. 
Linwood, 30 N. M. 211; 231 Pac. 627, 629: 

j 

Hundreds of opinions are found dealing with 
the question of whether or not a paper has been 
filed, but they do little more than state a general 
rule from which the courts determine whether or 
not it has been filed under the particular facts 
and circumstances there under consideration.” 

General definitions are of little avail in determining 
whether a petition has been filed within the meaning 
of the provision above quoted. 

B. A Deposit of the Petition in the Office of the Board 
Has been Accepted by the Board as a Filing Thereof. 

In looking at the particular circumstances surround¬ 
ing the alleged filing, the Board’s opinion is entitled 
to great weight for the reason that as an administrative 
body in the executive branch of the government, its 
construction of the meaning of the statute should be 
given great weight by the courts. U. S. v. Hemianos 
y Cornpania, 209 U. S. 337, 339; Komado v.^ U. S., 
215 U. S. 392, 396; Robertson v. Downing, 127 U. S. 
607, 613; Broicn v. U. S., 113 U. S. 568, 571. 

There is no published decision of the Board ! on the 
situation similar to that here presented, but we are not 
without some expressions by the Board which are 
indicative that it regards the deposit of a petition in 
the office of the Board as a filing thereof under Sec¬ 
tion 274(a). Thus, in Appeal of Sam Satovsky, 1 
B. T. A. 22, 23-4, the Board states: 

‘‘The petition was not delivered to the office 
of the Board in Washington until September 2, 
1924, and was marked filed as of that date. This 
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filing was on the sixty-second day. The sixtieth 
day, August 31, was Sunday, and the following 
dav was Labor I lav, a holiday. The office of the 
Board was closed on both of these days and no 
mail delivery could be made thereat by the post 
office.^’ 

“Answering the first question, it is our opinion 
that an appeal is not filed with the Board until 
tlie petition thereon has been delivered to some 
person authorized to receive it at the office of the 
Board in Washington, 1). C. This opinion is 
based upon the decision of the United States 
District Court in United States v. Lombardo, 228 
Fed. 980, 982, and cases cited therein.’^ 


The case cited is discussed infra. The Board quotes 
the following language from the last case cited: 


Hi 


Shall file* means to deliver to the office, and 
not send through the United States mails. Gates 
V. State, 128 N. Y. 221; 28 N. E. 373. A paper 
is filed when it is delivered to the proper official 
and b}’ him received and filed. Bouvier, Law 
Dictionary: Hoyt v. Stark, 134 Cal. 178; 66 Pac. 
223: 86 Am. St. Rep. 346; IlYs/cv)// v. Ecclcs, 3 
Utah, 258; 2 Pac. 525: In re Mm Borcke (D. C.), 
94 Fed. 352: Midual Life Ins. Co. v. Pkinney, 76 
Fed. 618; 22 C. A. 425. Anything short of 
deii\'ery would leave the filing a disputable fact, 
and that would not be consistent with the spirit 
of the act.’’ 


In Appeal of Hatch c& Bailey Co., 1 B. T. A. 25, 26, 
the Board savs: 

“Taxpayer^s counsel mailed the petition at New 
York ("ity on Saturday, September 6, and it was 
not delivered to the office of the Board until Mon- 
da}’, September 8—61 days after the Commis¬ 
sioner’s notice of deficiency was mailed to the 
taxpayer.” 
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In Appeal of William Frantze & Co., Inc., 1 B. T. A. 
26, it says: 

^‘The record discloses that the petition did not 
arrive at the office of the Board of Tax Appeals 
for filing until the sixty-third day after the date of 
the Commissioner's deficiency notice. * * * 
The 60 days expired on Friday, September 5, but 
the appeal was not delivered through the mails 
until Monday, September 8—the sixty-third day." 

In Appeal of Strutwear Knitting Co., 1 B. T. A. 41: 

“The petition was mailed to the Board of Tax 
Appeals from Minneapolis on the evening of Sep¬ 
tember 8, 1924, but was not received at the office 
of the Board of Tax Appeals at Washington until 
September 11, 1924—61 days after the mailing of 
the deficiency letter.” 

Appeal of United Telephone Company, 1 B, T. A. 450, 
452: 

I 

“Since the filing must take place within 60 days, 
it must be before the last instant of the sixtieth day 
expires. If the appeal is filed with the Board be¬ 
fore midnight at the end of the sixtieth day after 
the notice is mailed, it is timely; if not, the right 
granted by the statute is lost and the appeal must 
be dismissed.” 

Appeal of The Matteson Co., 1 B. T. A. 905: 

“In the Appeal of Sam Satovsky, 1 B. T. A. 22, 
we held that a petition must be deposited in the 
office of the Board within the time required by law 
in order to give the Board jurisdiction thereof. 

“* * * A petition is not filed until it is actu¬ 

ally received by the Board. The mailing of a 
petition to the Commissioner is manifestly not 
filing it with the Board.” i 



18 


The language of the Board in these cases, though the 
specific point here involved was not before the Board 
for decision, is persuasive that the deposit of the peti¬ 
tion in the office of the Board is a filing of the petition. 

Furthermore, it has been the practice and custom of 
the Board, where the petition, accompanied by the 
filing fee, was delivered to a member of the Board after 
office hours and before midnight, to mark the petition 
filed as of the date when it was so delivered or deposi¬ 
ted. Members of the Boai-d frequently work at night 
in their offices. Sometimes employees and clerks in 
the mailing room stayed after hours to catch up with 
their work or to clean the premises. A filing with these 
persons would not be proper in courts since the clerk 
alone is made custodian of the permanent files—not 
the judge. In re Gubebnan, 10 Fed. (2d) 92(3. The 
balance is in favor of this taxpayer whose petition was 
deposited in the usual place of filing within the GO-day 
period. Moreover, the filing of a petition, giving the 
Board jurisdiction, should not be made to depend upon 
the diligence of a post-office messenger boy in search¬ 
ing out a member in his office or an employee of the 
Board and handing the petition to him. Surely no 
such distinction can be made, particularly when the 
taxpayer concerned has no control over the post-office 
messenger. Is a practitioner in Washington, who has 
personal access to the Board, to be given preference 
over taxpayers scattered over the whole United States, 
who are limited to the post-office service in the filing 
of their appeals? 

C. Sirlct Rulea Governing Jjidiclal Procedure Should 
not be Applied to the Board in Such Maltera as Filing. 

The Board is not a judicial body. The Revenue 
Act of 1926 provides in Section 1000 (Section 900): 
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“Title IX of the Revenue Act of 1924 is amended 
to read as follows: 

“Sec. 9’00. The Board of Tax Appeals (herein¬ 
after referred to as the ‘Board’) is hereby con¬ 
tinued as an independent agency in the Executive 
Branch of the Government. * * 

This court has stated in David H. Blair v: Oesterlein 
Machine Company, App. D. C. Docket No. 4420: 

“The Board is an independent agency of the 
executive branch of the Government, vested with 
limited judicial powers to which a taxpayer may 
appeal before payment of an additional assessment 
of income, excess profits, or war profits taxes.’' 

The Board as an administrative agency differs from 
the rest of the Internal Revenue svstem onlv in that 
it has been given limited judicial powers to avoid the 
burden on taxpayers of “pay first and ailgue after¬ 
wards.” Liberality is not necessary in this case but 
some liberality must be observed in determining 
whether a petition has been hied with the Board, be¬ 
cause its procedure is very informal at bestL That it 
is not strictly judicial, is evidenced by the fact that the 
taxpayer must bear the burden of proof in cases com¬ 
ing before the Board and prove that the Commis¬ 
sioner was wrong in his final determination. See 
Rule 30: 

“The burden of proof shall be upon the pe¬ 
titioner, except that in respect of any new matter 
of fact pleaded in his answer, it shall be upon the 
respondent.” 

Though in substance and in fact the Commissioner 
is the claimant, he does not even have the'burden of 
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going forward with proof that the taxpayer erred in his 
original return, let alone having the full burden of 
proof. The procedure of the Board is replete with 
instances that show an administrative rather than a 
judicial character. It would be harsh on taxpayers 
to bind them with the stringent requirements of courts 
of law in respect to filing of petitions. Those require¬ 
ments were designed for a bar that was in daily con¬ 
tact with the court and the clerks of courts. All 
papers were handed over the counter and were stamped 
and endorsed. The number filed were few. With 
a jurisdiction covering the whole United States, with 
hundreds of cases filed daily, with mail service alone 
on which to de])end, unless a practitioner in Washing¬ 
ton is employed, the conditions are entirely dissimilar 
to those under which the general definition was formu¬ 
lated. Hence, such general definitions of filing re¬ 
peated by the courts are wholly unsuited to proceed¬ 
ings before the Board. The Commissioner can not 
give, nor can the Board assume, a greater dignity 
than that given it by Congress. It is on a par with 
the Interstate Commerce Commission and the Federal 
Trade Commission. 

D. Even Under Court Definitions of Filing,the 
Petition in the Case Must be Held to Have Been Filed on 
August W, 1926. 

If this court should be of the opinion that the filing 
of petitions with the Board is subject to the general 
rules relating to judicial procedure, the taxpayer sub¬ 
mits that the decisions of the courts with respect to 
filing of documents under circumstances closely simi¬ 
lar to this case, establish that the petition was filed 
when it was deposited in the office of the Board. 
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In the hundreds of opinions concerning the ineaning 
of the word “filed,” the most accurate statement of the 
rule is that set forth in In re Gnhelman, 10 Fed. (2d) 
926, 928, 

“The word ^filed’ has not been defined by Con¬ 
gress. It has, however, a well-defined rheaning. 
It signifies the delivery into the actual custody of 
the proper officer, designated by statute, and 
whose duty it is to keep the records of the court.” 

I 

The court. In re Von Bor eke ^ 94 Fed. 352, also states 
the rule as to what constitutes “filing,” as follows: 

“It is beyond dispute that the clerk was the 
proper officer to receive the petition, and there is 
no denial of the fact that it was delivered to, and 
received by him, for the purpose of being kept on 
file. paper is said to be on file when at is de¬ 
livered to the proper officer to be kept on file.’ 
7 Am. & Eng. Enc. Law, p. 960. The; test of 
filing seems to be whether the officer in whose 
custody the paper is placed is the one entitled to 
retain the same.” 


For cases asserting the same definition see Laser Grain 
Co. V. U. S., 250 Fed. S26 (C. C. A. Sth Cir.); Tre- 
gamho v. Comanche M. A* \I. Co., 57 Cal. 501. : 

“Filing” is less accurately stated in another way 
by the addition of the words “and received by him 
and filed.” Thus, in U. S. v. Lombardo, 241 U. S. 
73, 76, aff’g 228 Fed. 980, as follows: 


“ The word ^file’ was not defined by Congress. 
No definition having been given, the eU^mology 
of the word must be considered and the ordinary 
meaning applied. The word 'file’ is derived 
from the Latin word ‘Filum,’ and relates to the 
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ancient practice of placing papers on a thread 
or wire for safe keeping and ready reference. 
Filing, it must be observed, is not complete until 
the document is deli\'ered and received. ‘Shall 
file’ means to deliver to the office and not send 
through the United States mails. Gates v. State, 
128 N. Y. Court of Appeals, 221. A paper is 
filed when it is delivered to the proper official 
and by him received and filed.” 

See also numerous cases collected in 25 C. J. 1194 and 
2 Words and Phrases (Second Series) 531. 

When it comes to a test, the courts do not require 
that the document “be received by the Clerk.” A 
clerk has no discretion in the matter, especially where 
the statute does not authorize him to refuse documents 
for any reason. Commissioners of Franklin Co. v. 
Stat4^; ex rei, Patton, 24 Fla. 55, 3 So. 471. Under 
any other rule, the rights of litigants could be jeopar¬ 
dized bv the whim of a clerk. 

The cases have overwhelmingly established that a 
full endorsement by a clerk of court is not necessary to 
the proper filing of a paper. Rankin v. Miller, 266 
Fed. 236. In Beebe v. Morrell, 76 Alich. 114; 42 N. W. 
1119; 15 Am. St. Rep. 288, 293, the court states this 
rule as follows: 

‘‘This endorsement is not what is meant by the 
statute when it says the plaintiff may make and 
file with the clerk an affidavit. A paper is said 
to be filed when it is delivered to the proper 
official and by him received to be kept on file. 
That he did not endorse upon the affidavit the 
time it was received, or that he neglected to keep 
it on file, and attached it, or permitted it to be 
attached to the writ, did not affect the validity 
of the writ or make it void.” 
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See cases cited in Freeman’s note to this case. See 
also Powers v. State, 87 Ind. 144; People v. Madigan, 
193 N. W. 806 (Mich.) Numerous cases on this point 

are collected in the note in 25 C. J. 1194, and in;3 Words 

« 

and Phrases, 2767, Sub. ‘Mndorsement Required.” 

It has been further established that delivery of the 
paper after office hours is not fatal to filing. Wood v. 
Simons, 110 Mass. 116 (1872). That was a petition 
to enforce a lien. The general statutes of Massachu¬ 
setts required the mechanic in order to perfect his lien 
to file a statement of his account in the office of the 
town clerk within 30 days after he had ceased to work. 
The petitioner ceased work on April 22, 1871. On 
May 22, 1871, at a quarter past nine in the evening, 
he delivered the statement of his account to the clerk 
at the latter’s house. The clerk noted the time'thereon, 
took the statement to his office the next morning, the 
31st day, and recorded the same. This was' held to 
have been filed in time and petitioner was allowed to 
enforce his lien. 

In this case, however, the Commissioner is contend¬ 
ing that the method of delivering the petition to the 
Board precludes a finding that it was filed. That it is 
not necessary in filing a petition to hand it over the 
counter to an officer or agent of the Board, has been 
established by the courts when the matter came to an 
actual test. We must not take the loose staten^ents 
of the cases as to what constitutes a filing, when 
the cases were really disposed of on some other ground 
than that here involved. In Appeal of Sain Satovskij, 
1 B. T. A. 22, the Board in its dictum, quoted supra, 
made a statement incohsistent not only with the other 
statements quoted from cases before the Board, but 
with the statements in the case itself, to the effect that 
delivery to an officer of the Board is required before the 
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petition can be said to have been filed. In support of 
the statement, the Board cites Pendry v. Brennan, 169 
Pac. 174. But that case merely holds that the mailing 
of a demurrer does not constitute a filing thereof. 
The Board also cites In re (iorski, 116 N. E. 811. In 
that case the court stated on page 813: 

'‘The paper on which the claim, with the details 
set.forth in the statute, is written, actually must 
be delivered physically into the possession of the 
Board before it can be said to be filed with the 
Board.” 

and hence does not require delivery to an officer but 
delivery into the possession of the tribunal. The Board 
further quotes from U. S. v. Jjomhardo, 228 Fed. 980. 
That was an indictment under the White Slave Traffic 
Act of 1910, requiring a harborer of an alien woman 
for purposes of prostitution, to file within 30 days after 
the harbor began a certain statement with the Commis¬ 
sioner Ceneral of Immigration in ^^'ashington. The 
statement was never made. The question was one of 
venue of the offense. The court determined that filing 
does not mean simply mailing the statement through 
the usual course of mail, and therefore held that the 
District Court did not have venue of the offense. The 
Supreme Court in its opinion in 241 U. S. 73, states 
on pages 76 and 77: 

“Filing, it must be observed, is not complete 
until the document is delivered and received. 
‘ Shall file ’ means to deliver to the office and not send 
through the United States mails. * * * Any¬ 

thing short of delivery would leave the filing a 
disputable fact, and that would not be consistent 
with the spirit of the Act.” (Italics ours.) 
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Thus it clearly implies, by way of dictum, thalt deliv¬ 
ery to the proper office would have been sufficient com¬ 
pliance with the Act. 

That delivery to an officer is not indispensable to 
the filing of a document, see Reed v. Acton, 120 Mass. 
130 (1876). That was a writ of entry. The^defense 
was that the land was taken for a school house in 
accordance with law, which required a report of the 
selectmen and the location to be filed in the office of 
the town clerk at least seven days before the towm meet¬ 
ing at which they were accepted. Both were accepted 
on May 7, 1872. With respect to the filing of docu¬ 
ments, the court states on page 131: 

‘‘The clerk prepared the report, and left it in 
the safe belonging to the town at his house, which 
was his only office as clerk. On Monday evening, 
April 29, two selectmen, separately, called at his 
house, in his absence, and, procuring from his wife 
this paper, affixed their signatures to it. The 
other selectman never signed it, not because he 
did not approve it, but because he lived at a 
distance. The town clerk testified that he never 
saw the paper, so far as he could recollect, from 
the time he wrote it and deposited it in the safe, 
unsigned, until he found it there, in its present 
condition, on the day of the town meeting. May 
7, 1872, but he was informed by his wife that the 
selectmen had signed it.” 

The court held the document to have been filed on 
April 29, 1872, and states on page 132: 

“There is nothing in the statute requiring his 
constant attendance, and if the paper in this case 
was in his custody, ready for signature; of the 
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selectmen, and if a majority of the Board called 
at his house, signed the paper, and returned it to 
its place of deposit in the safe, more than seven 
days before the town meeting, it was a sufficient 
compliance with the statute. It is immaterial 
that he was absent when thev called. His wife 
might lawfully act as his agent for the purpose of 
exhibiting the paper and restoring it when signed 
to its place of deposit. It is convenient and proper 
practice to endorse a memorandum of the date 
upon the paper, but the statute does not make it 
indispensable.’^ 

A case closer still to the facts in this case is Ornc v. 
BaraUnCy 175 Mass. 193 (1900), opinion by Mr. Justice 
Holmes. That was also a petition to enforce a me¬ 
chanic’s lien. The petition had been dismissed belo\v 
on the ground that it had not been filed in time. The 
document was endorsed filed on February 14, 1898, 
at 8 A. Ai., which was not within the 30 days allowed 
for filing to perfect a lien. The evidence produced 
showed that the hours of the registry on Saturdays were 
from 8 A. Ai. to 1 p. ai. On Saturday, February 12, 
which was within the 30 days, between half past one 
and 2 p. ai., the petitioner’s attorney, having obtained 
entrance to the office after it was closed, tendered his 
statement and the fee to the register, who was there 
but refused to receive it. By the register’s suggestion, 
the attorney thereupon put the statement and fee into 
an en\'elope which the register gave him, was escorted 
to the door by a clerk, and after the door was closed 
pushed the envelope under the door. He was watched 
through a glass panel by the clerk, and the fair inference 
is that the clerk took the envelope, which was on the 
register’s desk on Monday morning. The court ruled 
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not only that the certificate of the register as to the 
time of filing was conclusive, but also that what was 
done by the attorney did not amount to a filing, and 
the case went up on exceptions. On page 196 the 
court states: 

“We are of the opinion that, on the facts proved, 
the statement was filed on Saturday afternoon. 
We shall go no further in our decision than this 
case requires. We shall not undertake to decide 
whether the register had a right, under Pub. 
Sts. C. 24, Sec. 12 to close his office as earlv as he 
did, so far as to exonerate himself from liability 
had some one come to the office and found it 
empty. But he was there. With his knowledge 
and assent the instrument was left within the 
enclosure of the office or its approach 'for the 
purpose of being recorded. It was taken Into his 
custody by his servants or agents. Ile^ under¬ 
took to refuse legal effect to the deposit, iti is true, 
but in our opinion, that was beyond his power. 
It was the petitioner's right, if they foiind the 
register in his office on a week day and: during 
daylight, to insist on their statement being filed 
forthwitil, and it is no answer to say that the 
register might have been absent without liability 
under the law. As the petitioners did all that they 
could do, or were bound to do, the register's con¬ 
duct did not affect their rights.’' 


Thus, when the courts are confronted with the neces¬ 
sity of deciding whether delivery to an officer is neces¬ 
sary, they have not followed the general statements 
and definitions of filing, but in particular cases have 
held that such delivery was not indispensable. It is 
submitted that in view of the peculiar situation of the 
Board of Tax Appeals, it would be exceedingly difficult. 
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if not impossible, for petitioners to be sure that their 
petition has been filed if delivery to a duly authorized 
officer is required. A deposit of the petition in the 
offices of the Board should be sufficient and is the filing 
contemplated by Congress. 

E. The Board has no Power by Prescribing Office 
Honrs to Limit the Time in Which Petitions may be 
Filed with the Board. 

Section 1000 (Sec. 907(a) ) of the Revenue Act of 
1926 provides in part, as follows: 

‘\Sec. 10(;0. Title IX of the Revenue Act of 
1924 is amended to read as follows: 

* ^ Sec. 907 (a) * * * The proceedings of the 

Board an.d its divisions shall be conducted in ac¬ 
cordance with such rules of practice and procedure 
(other than rules of evidence) as the Board may 
prescribe and * * 

Petitioner submits that, although the Board is 
given power by the foregoing provision to make rules 
gox'erning its practice and procedure, the statute does 
not give the Board power to adopt any rules, the effect 
of which would limit the time of 60 days within which 
the taxpayer can file his petition with the Board. 

The Board itself has recognized this in Appeal of 
United Telephone Co., supra, by stating that the 60 
days e.xpired at midnight of the 60th day. The 60 
days does not expire at 4 p. m. when the employees of 
the Board are through for the day. If the petitioner 
can by competent evidence establish that his petition 
was deposited in the place of business of the Board, 
whether the employees were present or not should be 
and is wholly immaterial in determining the juris- 
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diction of the Board. Any rule of the Board, which 
would have the effect of shortening the period would be 
contrary and void. See Washington So. Navigation 
Co. V. Baltimore and Philadelphia Steamboat Co., 263 
U. S. 629; Meyer v. Tupper {The Steamboat St. Law¬ 
rence), 1 Blackf. (U. S.) 522; Coviy v. Williamson, 52 
App. D. C. 289; 286 Fed. 459. 


F. The Taxpayer Has Done all that he Could Do in 
Filing a Petition by Depositing it in the Office of the 


Board. 


.Ml that the axpayer can do after receiving a notice 
of deficiency is to dispatch his petition to the Board 
and have a messenger at the place of business of the 
Board on or before the 60th day who will deposit the 
petition where mail to the Board is usually deposited. 
Any acts thereafter to be done must be performed by 
employees of the Board, not by the taxpayer. 

'A distinction has been drawn by the courts between 
the action required on the part of the party to consti¬ 
tute a filing by him, and the action required on the 
part of the clerk as a filing by the latter. This dis¬ 
tinction underlies the dispensation with the formalities 
that usually accompany a filing in courts, heretofore 
discussed. The rule is happily stated by Mr. Freeman 
in his note to the case of Beebe v. Morrell, 76 Mich. 
114, in 15 Am. St. Rep. 288, 293, as follows: 

‘‘Filing consists simply in placing the paper in 
the hands of the clerk, to be preserved and kept 
by him in his official custody as an archive or 
record, of which his office becomes henceforward 
the only proper repository; and it is his duty, 
when the paper is thus placed in his custody or 
filed with him to endorse upon it the date of its 
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reception, and retain it in his office, subject to 
inspection by whomsoever it may concern; and 
tiiat is what is meant by his filing the paper. But 
wliere the law requires or authorizes a 'party to jlk 
it, it simply means that he ahall place it in tin 
olficial evstody of the cicr/:. lliis is all that is re¬ 
quired of him; and if the officer omits the duty of 
endorsing upon it the date of filing, that will not 
prejudice the rights of the party: Holman y. 
Chevaillier, 14 Tex. 330: Phillips v. Beene, 3S Ala. 
24S. dliis rule seems to be universal in its appli¬ 
cation to all documents of whatever nature, 
wliich the law requires to be filed. 


In the recent case of Gallagher v. Liruvood, 30 N. M. 
211: 231 i^ic. (-27, (530, the same distinction has been 
employed. On rehearing, the decision was changed 
but on entirely vdifferent grounds: 

'"'fhe duty of the party desiring to file a paper is 
performed with its delivery to the proper officer, to 
be kept on file,, and the failure of the officer to per¬ 
form his duty does not prejudice the rights of the 
parties. Neither does the withdrawal of the 
paper, after it has once been filed, cancel or render 
ineffective the previous filing. * * q'his jg 

also true of the certifying by the clerk on the paper 
itself that it had been filed. That is not conclusive 
but is only evidence to be considered along with 
other facts. Likewise, while the law requires that 
the clerk make a record of a paper when it is hied, 
the failure to so record the filing is only evidence 
to be considered in determining the intention.” 


The taxpayer submits that Section 274(a) does not 
require a party to do anything more than to place his 
petition in the custody of the Board before midnight 
of the 60th day. It is elementary that mere absence 
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of employees or of officers of the Board from the room 
where mail is received by the Board does not preclude 
the conclusion that the petition was nevertheless in the 
custody and possession of the Board on the 60th day. 

SUMMARY. 

If this court should decide that it will consider the 
question whether the acts done by the petitioner, ir¬ 
respective of the pa^unent of the filing fee, constituted 
a filing under Section 274(a) of the Revenue Act of 
1926, it has been made to appear on the question: 

1. That what constitutes a ^'filing” is to be de¬ 
termined under the particular facts in each case. 

2. That a deposit of the petition in the office of the 
Board has been accepted by the Board as a filing 
thereof. 

3. That the strict rules governing judicial procedure 
should not be applied to the procedure of the Board in 
this matter. 

4. That even under the court definitions of ‘(filing,” 
the petition in this case must be held to have been 
filed on August 10, 1926, the 60th day after the notice 
of deficiency was mailed. 

5. That the Board has no power by prescribing 
office hours to limit the time in which a petition may 
be filed with the Board under Section 274(a) of the 
Revenue Act of 1926. 

6. That the taxpayer has done all that he could do 
towards filing by depositing the petition in the office 
of the Board, and that it would be harsh to require 
anything more of him. 

And since the Commissioner confesses that the 
Board erred in making payment of the filing fee, within 
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GO days, a prerequisite to jurisdiction of the Board over 
this proceeding, 

THEREFORE, your petitioner submits that the 
order and decision of the United States Board of Tax 
Appeals entered on October 14, 1926, dismissing the 
petition for a redetermination of the deficiency, may 
be reversed, and the cause remanded to said Board 
with the directions to said Board to enter a nunc pro 
time order, directing the clerk of the Board to mark 
said petition filed as of August 10, 1926, and to make 
proper entry of such filing on the docket of the said 
Board, and with further directions to said Board to 
set this cause u]:)on its calendar for hearing upon the 
merits. 

Respectfully submitted, 

Charles D. Hamel, 
Richard S. Doyle, 

Lee L Park, 

John Exrietto, 

Attorneys for Petitioner. 

Hopkixs, Starr, Hopkixs & Hamel, 

Of Counsel. 
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BRIEF FOR respondent 


STATEMENT OF THE CASE 

This ease presents the question whether under 
the facts hereinafter set forth, a petition for re- 
determination of a deficiency in income taxes pro¬ 
posed by the Commissioner of Internal Revenue 
was filed with the United States Board of Tax 
Appeals within 60 days after the notice of de¬ 
ficiency was mailed, within the meaning of section 
274(a) of the Revenue Act of 1926. 

The parties will be referred to as taxpayer and 
Commissioner. 

On August 10,1926, at 7.10 p. m., the 60th day after 
the mailing of the notice of deficiency, a post-office 
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v. 

David H. Blair^ Commissioner of Internal 
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BRIEF FOR respondent 


STATEMENT OF THE CASE 

j 

This case presents the question whether; under 
the facts hereinafter set forth, a petition for re- 
determination of a deficiency in income taxes pro¬ 
posed by the Commissioner of Internal Revenue 
was filed with the United States Board of Tax 
Apjieals within 60 days after the notice of de¬ 
ficiency was mailed, within the meaning of section 
274(a) of the Revenue Act of 1926. 

The parties will be referred to as taxpayer and 
Commissioner. 

On August 10,1926, at 7.10 p. m., the 60th day after 
the mailing of the notice of deficiency, a post-office 

( 1 ) 
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messenger placed the envelope containing the peti¬ 
tion and copies in the slot of the door of the room 
where the mail addressed to the Board was usually 
delivered. The petition was found the next morn¬ 
ing, August 11, 1926, and was marked with a date 
stamp as of that time. (B. 10, 11.) 

Bv Rule 8 of its Rules of Practice, revised to 
April 1,1926, the Board had imposed a fee of $10.00 
for the tiling, after the enactment of the Revenue 
Act of 1926, of any ijetition, and it had been the 
custom of the Board, where the petition, accom¬ 
panied by the filing fee, was delivered to a member 
of the Board or to an employee of the Board after 
office hours and before midnight, to mark the peti¬ 
tion tiled as of the date on which it was so delivered 
or deposited. (R. 11.) 

The petition in question was not accom23anied by 
the $10.00 tiling fee thus required. On August 20, 
1926, after request for the fee had been made to the 
taxpayer by the clerk, the fee of $10.00 was received 
by the Board. On September 10,1926, the Commis¬ 
sioner moved to dismiss the petition on the ground 
that it was not tiled within the time prescribed by 
law, and therefore the Board of Tax Aj^peals was 
without jurisdiction to hear the appeal. (R. 11.) 

On October 11, 1926, a hearing was held on this 
motion before the Board at which the foregoing 
facts, among others, were called to the attention of 
the member of the Board hearing the motion. At 
the hearing, the Board member stated that the Com¬ 
missioner’s motion to dismiss would be granted on 
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the basis of the Reliance case. The case referred to 
was Reliance Manufacturing Co. v. Commissioner, 
in which the Board had dismissed an appeal re¬ 
ceived bv the Board on the 57th dav after the mail- 

«/ •/ 

ing of the notice where the filing fee was hot paid 
until the 66th day. (R. 11.) 

On October 1, 1926, the Board entered an order 
dismissing the instant appeal for lack of Jurisdic¬ 
tion. (R. 12.) Since that time the decisions of 
the Circuit Court of Appeals for the Third Circuit 
in Weaver v. Blair, 19 Fed. (2d) 16, and of the 
Circuit Court of Appeals for the Seventh Circuit in 
Reliance Manufacturing Co. v. Blair, 19 Fed. (2d) 
789, have been handed down to the efiect that the 
payment of the filing fee is not Jurisdictional and 
that a petition received by the Board within the 60 
days is filed in time even though the filing fee is 
not paid within the 60 days. On account of these 
decisions, the Commissioner in this Court makes 
no point of the fact that the filing fee was hot paid 
within the sixtv davs, but urges that the Board’s 
order of dismissal should be sustained on the other 


ground presented to the Board, namely, that what 
was done on August 10, 1926, with this petition did 
not constitute a filing with the Board within the 
meaning of section 274(a) of the Revenue Act of 
1926, because the petition did not come into the 
custodv of the Board on that dav. Whether this 

V •/ 

position is correct is the principal question before 
this Court. • : 
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Tlie taxpayer has, however, raised a preliminary 
question in his brief, namely, that the principal 
question as above stated is not properly before this 
Court for decision. This question will be consid¬ 
ered first. 

THE ARGUMENT 

I. The question presented to this Couit was 
fairly presented for decision by the Board below, 
and the case should not be reversed and remanded to 
the Board. 

The first point made by the taxpayer in its argu¬ 
ment is that the Board did not base its order of 
dismissal on the ground here urged and that this 
Court should not pass upon the principal question 
p7-esented by this record until after the Board of 
Tax Appeals has considered and has decided the 
same question. In support of this contention, the 
petitioner cites Rule V (3) of this Court to the 
effect that ‘Tn no case will this court decide any 
point or question that was not fairly presented for 
decision bv the court below.” 

In the first place, the ground upon which the dis¬ 
missal of the appeal was asked before the Board, 
and upon which it was granted, was that the Board 
had no jurisdiction of the ax)peal for the reason 
that the petition was not filed within 60 days after 
the notice of deficiency was mailed. Since the ques¬ 
tion presented to this court is whether the Board 
had jurisdiction of the case as of a petition filed 



within sixty days, the question which is presented 
to this court was fairly presented to the Board 
below. 

In the second place, the tax^^ayer’s suggestion 
that this court should not pass upon the question 
here presented because the Board has not decided 
the point goes beyond the language of the rule re¬ 
lied upon. Buie V (3) does not require that the 
lower court shall decide the point nor even consider 
it, but only that the point or question shall be fairly 
presented. To require that the lower court shall 
decide the jjoint or consider it is to i*equire some¬ 
thing which a party to an action before the court is 
wholly powerless to secure. In any case wliere 
more than one reason is relied upon to support a 
motion or a request for a ruling it is within the 
province of the court to base its decision on any 
ground it regards as sufficient and to decline to 
l^ass upon other grounds. The taxpayer admits 
that all of the facts as above set forth out of which 
the question here i^i'csented arises were before the 
Board, and that the second ground was argued bv 
the Commissioner. (Petitioner’s Brief, 12i) Un¬ 
der these circiunstances it is clear that the Commis¬ 


sioner has done all that he could do to meet the re¬ 
quirements of Buie V (3) of this court and that 
he has fully complied with it. 

In the third place, the suggestion of the tax¬ 
payer that this court should not pass upon the prin¬ 


cipal question without having the opinion 


of the 
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Board in the matter is not onlv based on a e^round 
insufficient in itself to warrant a remanding of the 
case, but assumes that further light from tlie Board 
is needed. In view of the fact that, as has been 
stated, the Board heard the motion to dismiss and 
decided it on the ground that the petition was not 
filed within the statutory 60-day period and there¬ 
fore the Board had no jurisdiction, and of the fur¬ 
ther fact that it is admitted the facts as to what was 
done on the sixtieth dav were before the Board and 
the particular point here made was argued to the 
Board, the reasons for not remanding the case are 
sufficient even if we were without expressions from 
the Board to indicate its attitude. The Commis¬ 
sioner agrees that the Board’s opinion on a matter 
of this kind is entitled to considerable weight, but 
does not agree with the taxpayer’s assumption that 
we are without light as to the Board’s attitude on 
such a question. While the Board has not passed 
upon the particular facts here presented, yet the 
reported decisions of the Board on the questions of 
filinc: alreadv submitted to it indicate clearlv the 
principles upon which the decision of the Board 
would be based. The Board^ s attitude, as shown bv 
its decisions, is not discussed here, because a con¬ 
sideration of that attitude more properly forms a 
part of the argument on the principal question, and 
to avoid repetition, reference is here made to the 
argument which follows. The Board has alreadv 
indicated its position with such clearness that there 
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is no occasion to remand the case to secure further 
expression from the Board. 

In the fourth place, it is believed the authorities 
as to what constitutes filine: are so clear that anv 
decision other than a dismissal for lack of juris¬ 
diction would be erroneous and would call for a 
reversal by the courts. It is respectfully submitted 
that this will appear from the argument which 
follows. 

I 

For the foregoing reasons, the Court should 
deny the taxpayer’s request that the case be re¬ 
versed and remanded to the Board on the ground 
that the principal question is not properly befo]*e 
the court. 

II. The ])etition in this case was not tiled will) 
the Board within sixtv davs after the notice of 
deticiency was mailed, within the meaning of sec¬ 
tion 274 (a) of the Revenue Act of 1926*. 

‘ A\'e come now to the principal question: 
petition filed within sixty days after the mailing 
of the notice of deliciencv? 

This is a question of statutory construction. The 
Coinmissioner agrees that the question; depends 
upon the meaning of the following language from 
section 274(a) of the Revenue Act of 1926 ;(44 Stat. 
L. 55): ‘AYithin sixtv davs after such notice is 
mailed (not counting Sunday as the sixtieth day) 
the taxpajxn* may file a petition with the Board 
of Tax Appeals for a redetermination of the 
deficiency.” 

74776—27- 
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The Cuininissioner’s position is tliat what was 
done in this case on the 60th day was not “filing” 
because one absolutely essential requirement of fil¬ 
ing was not met, viz, receipt by an authorized 
person for the purpose of filing. This one element 
is shown ])y Court decisions to be absolutely indis¬ 
pensable to the act of filing. A number of elements 
make iq) tlie most complete and regular act of filing, 
where nothing is omitted and no irregularities are 
involved, viz, delivery of the paper to the proper 
officer in his office during regular office hours for 
the purpose of filing, and receipt by such officer for 
that purpose, and endorsement of the fact of filing 
and of the time, and deposit of the paper in the 
proper place. Court decisions show that not all of 
these requirements ai*e essential under particular 
circumstances. The definitions recognized and re¬ 
lied upon by the courts, however, have without ex¬ 
ception, either tacitly assumed or expressly required 
one particular element, that of receipt by the proper 
officer. So far as the researches of the Commis¬ 
sioner’s counsel have discovered, and so far as 
the taxpayer’s brief indicates, no court has ever 
recognized an act of filing as sufficient without re- 
cei|)t by an authorized person. This indispensable 
requisite of receipt by an authorized person is lack¬ 
ing in this case. 

The taxpayer has been compelled in its brief to 
rely upon cases which explicity recognize this re- 
(uiirement. The brief contains numerous excerpts 
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from court opinions in which this requirement is 
expressly laid down, while it does not cite a single 
case which controverts the Commissioner’s position. 
If, therefore, it be held that the petition in the in¬ 
stant case was filed on August 10, 1926, it will be 
without the support of any case which has yet been 
decided by any court, so far as the researches of 
counsel for both of the parties to this case have ex¬ 
tended. 

It may be true, as the petitioner states in its brief, 
that in some cases general definitions used by the 
courts are not decisive. Where, however, the 
courts have invariably recognized a particular ele¬ 
ment as essential to the sufficiency of a certain act, 
the fact of such universal agreement is so signifi¬ 
cant that it becomes itself of compelling force. So 
with respect to what constitutes filing, the general 

I 

definitions recognized bv the courts have a value be- 
cause of their unifonnity beyond that of ordinary 
general definitions. 

The importance of receipt of the paper by an 
authorized person as shown by the definitions ap¬ 
pears from the following statement from Bbuvier’s 
Law Dictionary as to the meaning of the word 
‘ffile”: 

The origin of the term indicates very 
clearly that the filing of a paper can only be 
effected by brmging it to the notice of the 
ojficer, who anciently put it upon the string 
or wire; Phillips v. Beene^s Admr., 3S Ala. 
248. 
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Filing a paper, in modern usage, consists 
in it in the custody of the proper of¬ 

ficial by the party charged with the duty, and 
the making of the proper indorsement by the 
officer. Stone v. Crow, 2 S. Dak. 525, 51 
X. W. 335. In the sense of a statute requir¬ 
ing'the filing of a paper or document, it is 
filed when delivered to and received hy the 
projier officer to be kept on file. "I'lie word 
carries with it the idea of permanent preser¬ 
vation of the thing so delivered and received; 
that it may become a part of the public rec¬ 
ord. It is not synonymous with deposited; 
People V. Peck, 67 Hun. 560, 22 X. Y. Supp. 
876. (Italics ours.) 

The necessity for receipt of the document by an 
authorized person is also shown by the case of Boyd 
V. Desmond, 21 Pac. (Cal.) 755. In this case, an 
action for damages had ])cen brought on a slieriff’s 
bond for failure to return an order of sale, ])y rea¬ 
son of whicli it was alleged the plaintiff failed to 

procure the entiy of a deficiency judgment and 

» 

thereby lost his debt. The principal controversy 
in the case was whether tlie evidence was sufficient 
to show a delivei'v bv the slieriff of the order of sale, 
with his return thereon, to the clerk for filing. 
There was nothing on or in the register kept by the 
sheriff or the clerk showing or tending to show that 
the paper had ever been i-eturned to or filed in the 
derives office. There was no direct evidence that 
it was ever delivered to the clerk for filing. The 
bill of sale with the sheriff’s return upon it was 
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produced and it was shown that a witness who made 
search found the paper in an out of the way place 
in the clerk’s office. The paper had been missing 
for some time, and when found had no filing mark 
upon it. The court said: 


Laying aside the extreme improbability 
of this paper having found its way to the 
clerk’s office in the usuaj manner, and in 
the regular course of official business, and 
conceding the evidence of the defendants in 
respect to the matter to be reliable and trust- 
worthv, it was clear to our minds that sTich 
evidence was whollv insufficient to show that 

A/ 

the paper had been returned to the clerk’s 
office in the manner required by law. There 
was not a single entry or endorsement in 
either of the offices tending to show such 
return. The whole of the defendants’ case 
or this branch of it, rests upon the evidence 
that the paper was found in the clerk’s of¬ 
fice. It is contended by the respondents 
that it was not necessarv to show the filing 
bv the written indorsement of the clerk on 

4 / 

the paper, but that the fact might be proved 
by parol. This may be conceded for the pur¬ 
pose of this case, although we do not wish 
to be understood as so holding, but if the 
filing can be proved by parol the proof must 
show actual delivery of the paper to the clerk 
or one of his deputies, and the proof should 
be clear and positive. It is not enough to 
show the paper in the office of the clerk. It 
must be delivered to him for the purpose of 
filing. (Italics ours.) i 
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In Zim merman v. Co wan, 107 Ill. 631, the ques¬ 
tion was whether a certain statement required for 
the initiation of an election contest w^as filed in time. 
The statute required that the statement be filed with 
the clerk of the 23roper com! within 30 days after 
the person whose election was contested was de¬ 
clared elected. The statement in question was filed 
on December 9, 1882, after 6.00 p. m. The statute 
provided that clerks of courts ‘‘shall keep their 
offices open and attend to the duties thereof from 8 
o’clock a. m. to 6 o’clock p. m. of each working 
day.” The court held that the statement was filed 
in time, because the intent of the act was not to 
prohibit a clerk from keeping his office open and 
transacting official business before 8 a. m. or after 
6 p. m., but only to require that his office be open 
between those hours, and because the time for filing 
the statement in question included the whole of 
December 9, which had not expired until midnight. 

If the court had been willing to recognize the rule 
contended for by the taxpayer, that a mere deposit¬ 
ing of the paper in the proper office was sufficient, 
the decision would have been an easv one. It would 
have been immaterial whether or not tlie clerk had a 
right to keep his office open or to transact official 
business after 6 o’clock. It would have been suffi¬ 
cient for the court to say that in view of the fact 
that the document in question had been deposited 
in the clerk’s office before midnight, it was filed. 
The court, however, did not adopt any such view, 
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but in order to support a decision that the' document 
was properly filed within the 30-day period appar¬ 
ently deemed it necessary to decide that the clerk 
had a right to keep his office open and to transact 
official business after regular office hours. 

Another case of the same kind is State v. Kinney, 
63 Ore. 171, 126 Pac. 999. In that case, the ques¬ 
tion was whether a certain petition inaugurating 
an initiative measure was filed in time.: The last 


day limited for such filing was November 7, 1910. 
The petition was tendered to the auditor and police 
judge, the i)i*oper officer, at 7.30 p. ni. on the last 
day. A city ordinance required the auditor and po¬ 
lice judge to keep his office open for tlie transac¬ 
tion of business each day, except Sunday, from 9 
a. m. to 12 m., and from 1 p. m. to 4 p. m. The j^lain- 
tiff contended that the petition was required to be 
filed duiing office hours and that the filing after¬ 
wards was ineffective. The court held that a peti¬ 
tion filed at anv time before midnight of the last dav 
was in time. In its opinion, the court said: 


In re Conant's Estate, 43 Ore. 530, 534, 73 
Pac. 1018, 1020, in construing what is now 
section 547 of L. 0. L., relating to the filing 
of 2 :)apers, Mr. Justice Bean said: It will be 
observed that this statute does not make the 
indorsement by the clerk a prerequisite to 
the filing or provide that no paper shall be 
deemed filed without such indorsement. The 
filing consists in delivering the paper to the 
clerk with an intention that it shall be filed. 
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The law imposes the duty upon the clerk of 
making the proper indorsement thereon, but 
his failure to do so can not affect the validity 
of the filing. A paper or document is filed 
within the meaning of this statute when it is 
(Jclivered to and received hij the clerk to be 
kept among the files of his office, subject to 
the inspection of the parties. The indorse¬ 
ment required to be made thereon by the 
clerk is intended merely as a memorandum 
and as evidence of the time of filing, but is 
not essential thereto. The act of filing con¬ 
sists in presenting the paper to the proper 
o fficer, and its being received hij him and de¬ 
posited among the records of his office.” 
(Italics ours.) 


The court held that since the petition was de¬ 
li vei-ed to the auditor and police judge, who de¬ 
posited tlie })aper in his office b(*fore midnight of the 
last dav, the filing was in time. If the court had 
been willing to adopt the view now contended for by 
the tax]>ayer, it would have been sufficient to find 
that the paper was deposited in the office by mid¬ 
night of tlie last day, for if this was all that was 
necessary it would have been immaterial that the 

V 

paper i-ea'clied the office after regular office hours. 
Instead of suimporting its decision on that ground, 


however, the court based its decision on a former 
opinion of the court, and after quoting from the 
former opinion a statement as to what was required 
for filing, in which the court three times mentioned 
the necessity for delivery to the proper officer, 
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found as a fact that the paper was delivered to the 
proper officer in the case on hearing before midnight 
of the last day, and for that reason held; that the 
filing was in time. 

The last two cases differ from the instant case 


in that in those cases the office hours were fixed by 
statute. There could therefore be no question as 
to the right of the clerk to close his office and to 
be absent therefrom after the regular office hours. 
Neither the highest court of Illinois nor the highest 
court of Oregon, however, regarded this fact as 
curtailing in any respect the right of the interested 
persons to file their dociunents at any time before 
midnight of the last day nor as calling; for the 
application of a rule as to filing dispensing with 
receipt by an authorized person. 

The reasoning of these cases, therefore, is not 
only contrary to the taxpayer’s position as to what 
constitutes filing but also to its suggestion that by 
prescribing office hours the Board has limited the 
time in which petitions may be filed with the Board. 
If statutorv office hours had no such effect, cer- 

4 / / 

tainlv office hours fixed bv rule have no such effect. 

%f 4/ 

The alternative, however, is not the adoption of a 
rule that a mere deposit of the papers in the office 
after office hours is sufficient. The rule recognized 


by the cited cases is the correct one—that|a paper 
actually filed before midnight, even though after 


office hours, is in time; but the essential element of 
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the paper by an authorized person for the purpose 
of filing. 

These cases are thus authority for the view that if 
the filing can be actually accomplished at any time 
before midnight, it is in time, and also that nothing 
less than filing is sufficient. Neither of the deci¬ 
sions abates one jot or tittle from the essential re¬ 
quirements of filing. 

Directly in point is the case of Hinkson v. Com- 
monwcalfli, 12 Ky. Law. Rep. 894, in which it was 
held that the filing of a paper can only be effected 
by bringing it to the notice of the officer authorized 
to receive it, and placing it in his custody or under 
his control. The depositing of a paper in the office, 
without delivering it to an officer authorized to re¬ 
ceive it, is not a filing. 

In the late case of In re Gubelman, 10 Fed. (2d) 
926, 929, the court said: 

Tlie word ‘‘filed” has not been defined bv 
Congress. It has, however, a well-defined 
meaning. It signifies the delivery into the 
(icUrnl custody of the proper officer^ desig¬ 
nated by the statute, and whose duty it is to 
keep the records of the court. It carries 
with it the idea of permanent preservation 
of the thing as a public record. A paper is 
not filed by presenting it to the judge. He 
has no office in which papers are filed and 
permanently preserved. A paper in a ease 
is not filed until it is deposited tvith the clerk 
of the court, for the purpose of making it a 
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part of the records of the case. See United 
States V. Lombardo, 241 U. S. 73, 76, 36 S. 
Ct. 508, 60 L. Ed. 897; Laser Grain Co. v. 
United States, 250 F. 826, 831, 163 'C. C. A. 
140; Emmons v. Marbelite Plaster Co. (C. 
C.), 193 F. 181; In re Van Borcke (D. C.) 
94 F. 352. (Italics ours.) • 

The cases cited in the foregoing quotation all em¬ 
phasize the importance of receipt by the proper 
officer. : 

i 

In Gallagher v. TAn wood, 30 N. M. 211, 231 Pac. 
627, which is referred to in petitioner’s brief (page 
15), the court said: 

Hundreds of opinions are found dealing 
with the question of whether or not a paper 
has been filed, but they do little more than 
state a general rule, from which the courts 
determine whether or not there has been a 
filing under the particular facts and circum¬ 
stances there under consideration. This gen¬ 
eral rule, on which all the courts seem to 
agree, is epitomized by Mr. Freeman in a 
note appearing at page 294 of 15 American 
State Reports. He says: 

“The word ^file’ is derived from the Latin 
filum, signifying a thread, and itsi present 
application is evidently drawn from the an¬ 
cient practice of placing papers ! upon a 
thread, or wire for safe-keeping. The origin 
of the term clearly indicates that the filing 
of a paper can only be effected by bringing it 
to the notice of the officer, who anciently put 
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it up upon the thread or wire, and, accord¬ 
ingly, under the modern practice, the tiling 
of a document is now generally understood to 
consist in placing it in the proper official 
custody by the party charged with the duty 
of filing it, and the receiving of it hy the of- 
ficei% to be kept on tile. Phillips v. Beene, 
38'Ala. 248: Holman v. Chavaillier, 14 Tex. 
337; Gorham v. Summers, 25 Minn. 81; Nay¬ 
lor V. Moody, 2 Blackf. 247. The most ac¬ 
curate definition of tiling a paper is that 
it is its delivery to the proper officer to be 
kept on tile. County Commissioners v. State, 
24 Fla. 55, 12 Am. St. Rep. 183; Peterson v. 
Taylor, 15 Ga. 483, 60 Am. Dec. 705; Powers 
V. State, 87 Ind. 148; King v. Penn., 43 Ohio 
St. 57.” (Italics ours.) 

Cases to the same effect might be cited almost 
indefinitelv, but those already referred to are be- 
lieyed to »)e sufficient to show that, as the court 
said in Gallagher y. Linwood, 30 N. M., 231 Pac. 
627, the rule recognized by these authorities is one 
‘^on which all the courts seem to agree.” 

It has already been stated that the Board has 
indicated its position as to what is required for 
tiling a petition. The Appeal of Satovsky, 1 B. 
T. A. 22, is the Board’s leading case on the subject. 
In that case, the taxj^ayer was contending that his 
appeal was mailed in time to arriye in due course 
of the mails on the sixtieth day, and because of 
that fact, the appeal should be considered to haye 
been taken in time where the sixtieth day was 
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Sunday, the sixty-first day was Labor Day ^ and the 
petition reached the Board on the sixtv-secbnd day. 
The case arose under the Revenue Act of 1924, 
which contained no provision that Simday should 
not be counted as the sixtieth day. In considering 
the question there presented, the Board referred t.o 
and quoted at length definitions of the term ■‘filing” 
approved by the courts, and relied upon the same 
definitions, stating its owm view as follows: 

* * * it is our opinion that an appeal 

is not filed with the Board until the petition 
thereon has been delivered to some person 
authorized to receive it at the office of the 
Board in AVashington, D. C. (Italics ours.) 

This case show’s that the Board’s position is con¬ 
trary to the taxpayer’s, first, in that the Board 
adopts plainly and unequivocally the rule that “an 
appeal is not filed with the Board until the petition 
thereon has been delivered to some person author¬ 
ized to receive it at the office of the Board in Wash¬ 
ington, D. C.” (Italics ours.) It is contrary to 
the taxpayer’s position, second, in that w’hile the 
taxpayer asserts that the definitions and require¬ 
ments as to filing follow’ed bv the courts are not 
suited to proceedings before the Board (Petition¬ 
er’s Brief 20), the Board itself in considering the 
question, has relied w’holly upon the authority of 
court decisions and definitions. The Board makes 

i 

clear not only that it regards receipt by an author¬ 
ized person as the essential element of filing, but 


I 
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has shown that in its view, questions as to what 
constitutes filing with the Board in specific cases 
are to be settled by reference to judicial decisions. 

After referring to and quoting from the Sat- 
ovsky case, the taxpayer cites other Board cases as 
persuasive that the mere deposit of the petition in 
the office of the Board is a filing. These cases, how¬ 
ever, do not support the taxpayer’s position. Among 
them are i]iQ Appeal of Hatch A Bailey Co.,1 
B. T. A. 25; App^eal of William Frayitze cO Co., 1 
B. T. A. 26; Appeal of Sty'utwear Knitting Co., 1 
B. T. Al 41; and Ajypeal of The Matteson Co., 1 
B. T. A. 905. The taxpayer quotes from these cases 
certain language containing no reference to deliv¬ 
ery to or receipt by an authorized person. That 
these cases, however, will not bear the construction 
put U 2 )on tliem by the tax^jayer is apparent for two 
reasons. In not one of them was a specific finding 
of the time when the petition had reached the cus¬ 
tody of an officer of the Board imi)ortant, because 
in not one of them was it contended that the peti¬ 
tion reached the office of the Board on anv dav be- 

fore it came into the custodv of the clerk. More 

•/ 

significant, however, is the fact that in all of these 
cases the Board referred to and relied upon the 
Appeal of Satovsky in support of its decision. It 
is obvious that there could have been no intention 
on the part of the Board to overrule the Appeal of 
Satovsky, or to disregard the requirement of that 
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ease that the petition be delivered to some author¬ 
ized person, in view of the fact that the later deci¬ 
sions were based on the Satovskv decision, and in 
the absence of any expression whatever of any dis¬ 
agreement with the language of the Satovsky case. 

Another Board case referred to by the taxpayer 
is the Ajopeal of United Telephone Co., 1 B. T. A. 
450, from which case the taxpayer quotes the follow¬ 
ing sentence: ‘‘If the appeal is filed with the Board 
before midnight at the end of the sixtieth day after 
the notice is mailed, it is timelv.’’ This case does 
not support the taxpayer for the reason that the 
question there was not when the end of the sixtieth- 
day period was reached, but when it began, i So far 
as the end of the period is concerned, the Satovsky 
case is referred to and relied on. Moreover, the 
fact that it is stated that if a petition is filed before 
midnight at the end of the sixtieth day, it is in time, 
does not change the requirement of filing.' It has 
already been indicated that there is no contention 
in the instant case that if a petition is filed at any 
time prior to midnight of the sixtieth day, it is not 
in time merely because it was not filed during office 
hours. It is maintained, however, that to give the 
Board jurisdiction of the appeal, the one indispen¬ 
sable element of receipt by an authorized person 
must be present, and there is not even a hint in the 
United Telephone case that anything less would 
satisfy the Board. The Board’s language is the 


I 
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same in import as the language of the two courts in 
Zimmerman v. Coican, 107 Ill. 631, and State v. 
Kinney, 63 Ore. 171,126 Pac. 999, supra, where the 
office hours of the official were fixed by statute. 
The Board cases which have now been referred to 
are the only ones relied upon by the taxpayer to 
show the Board’s position. 

In so far as the court decisions cited bv the tax- 
payer are concerned, every case, without exception, 
which passes ujdoii the question as to w’hat consti¬ 
tutes filing, relies uimn a definition of the tej*in 
which includes the essential element of receipt by 
an authorized person. The cases thus cited in the 
tax23ayer’s brief which rely upon such a definition 
will not be listed here in detail, for the reason that 
it would mean listing every case, with the exce})- 
tion of those few cases which do not consider tho, 
question of what constitutes filing. 

Xotwdthstanding these facts, the taxj^ayer says: 

When it comes to a test, the courts do not 
require that the document ‘‘be received by 
the Clerk.” A clerk has no discretion in the 
matter, especially where the statute does not 

authorize him to refuse documents for anv 

«/ 

reason. Commissioners of Franklin Co. v. 
State, ex rel, Patton, 24 Fla. 55, 3 So. 471. 
(Petitioner’s Brief, 22.) 

In that case, however, the court quotes with a})- 
proval Bouvier’s definition, as follows: 

A jDaper is filed when it is delivered to the 
proper officer and by him received, to be kei.)t 
on file. 
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The taxpayer also cites Wood v. Simons, 110 
Mass. 116, to the effect that delivery of the! paper 
after office hours is not fatal to filing'. (Peti¬ 
tioner’s Brief, 23.) In that case a statement of 
account required under a Mechanic’s Lien Law 
was delivered to the town clerk at his house at a 
quarter past nine in the evening on May 22', 1871. 
Under the statute it was required that this state¬ 
ment of account be filed within thirty days from 
A])ril 22,1871. It was held under the circmnstances 
to have been filed in time. So far from aiding the 
taxpayer, the effect of this decision is quite the 
contrary, since it shows how much more important 
delivery to the officer is than deposit in his office. 

Again, the taxpayer cites In re Gorski, 116 N. E. 
(Mass.) 811, as authority for the position that 
filing does not require delivery to an officer but 
delivery into the possession of the tribunal.i The 
distinction, if any there is, which the taxpayer has 
in mind, is not apparent. However, a more ex¬ 
tended quotation from the case referred to will 


make clear what the court had in mind. 

The act plainly requires that the claim 
must be “filed” with the board. This re¬ 
quirement is not satisfied by an ineffectual 
attempt to put the claim in the custody of 
the board. The word “filed” in this con¬ 
nection imports that the claim is to be placed 
permanently on the files of the board, so that 
any person interested may refer to it. I The 
2 )aper on which the claim, with the details set 


forth in the statute, is written actually 


must 
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be delivered ])liysically into the possession 
of tiie board before it can be said to be filed 
with the board. 

It is ap])arent that theiv was no intention in that 
case of adopting- a rule which would render any¬ 
thing less than delivery to some authorized person 
a sufficient filing. The Conmiissioner does not take 
the position in the instant case that the Board could 
not authorize a number of individuals, other than 
Board members, to receive petitions. 

The taxpayer also says: 

That delivery to an officer is not indispen¬ 
sable to the filing of a document, see Reed v. 
Acton, 120 Mass. 130 (1876). (Petitioner’s 
Brief, 25.) 

In that case, as shown by the quotation in the tax¬ 
payer's brief from the opinion of the court, the 
court found that the paper was in the custody of the 
clerk; that his wife acted as his agent for the pur¬ 
pose of restoring tlie paj)er in question to the place 
of deposit after it had been removed therefrom; 
and on these grounds held that th:e paper was duly 
filed without indorsement on the paper of a memo¬ 
randum of the date of filing. This case clearly is 
no authority against the position of the Coimnis- 
sioner that it is essential that the paper be in the 
custody or possession of an authorized person. 

Another case cited by the taxpayer is Orne v. 
Barstoiv, 175 Mass. 193. (Petitioner’s Brief, 26.) 
In that case, the court found that the paper was 
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taken into the custody of the proper official by his 
servants or agents. The court said: 


It was the petitioner’s right, if they found 
the register in his office on a week day and 
during daylight, to insist on their statement 
being hied forthwith, and it is no answer to 
say that the register might have been absent 
without liability under the law. 

Clearly the court did not intend to say that any¬ 
thing less than receipt by the official was sufficient, 
in view of the fact that it specifically finds that the 
paper was taken into the custody of the official by 
his servants or agents. The case was one where it 
would have been easy for the court to say, if it had 


believed such a statement to be correct, that the 
mere depositing of the paper in the office was suffi¬ 
cient. Instead of that the court explicitly includes, 
as one of the essential facts, the finding of the regis¬ 
ter in his office on a week day and during daylight, 
and the taking into custodv bv his servants or 
agents. 


The Board cited United States v. Loynhardo, 228 
Fed. 980, as authority for its decision in the Appeal 
of Satovsky, 1 B. T. A. 22, supra, and the taxpayer 
quotes from the opinion of the Supreme Court in 
this same case (JJyiited States v. Lombardo;^ 241 U. 
S. 73) to show that the Supreme Court by way of 
dictum, recognizes delivery to the proper office, 
without receipt by an authorized person, as suffi¬ 
cient to constitute filing. (Petitioner’s Brief, 24.) 
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It is aj^parent, however, that the court did not in¬ 
tend any such meaning. The Supreme Court stated 
that it approved the reasoning of the District Court, 
which included an ap])roval of a definition of the 
tei'm which I'equired delivery to and receipt by the 
proper official. Moreover, the portion of the Su¬ 
preme Court opinion omitted from the taxpayer’s 
quotation on page 24 of its brief, the omission being 
indicated by stars, is as follows: 

A paper is filed when it is delivered to the 
j)ro])er official and by him received and tiled. 
Bouvier Law Dictionary; White v. Stark, 
134 California, 178; We.stcott v. Eccle.s, 3 
Ltah, 258; In re Van Varcke, 94 Bed. Rep. 
352; Mutual Life Ins. Co. v. Phiney, 76 Fed. 
Rep. 618. (Italics ours.) 


The entire (quotation is itself a quotation by the 
Supreme Court from the opinion of the lower court. 

The taxjjayer argues that the Board could not by 
adopting a rule fixing regular office hours limit tlie 
time in which a tax])ayer had a right to appeal to 
the Board. If the taxpayer means to suggest by 
this a]*gument that it was improper for th(‘ Board 
to adopt office hours whicli did not extend until 
midnight, it is hard to take sTich a suggestion seri¬ 
ously. It is not apparent why the Board should not 
be conceded the right to conduct its proceedings in 
accordance with the customs and usages ])revailing 
among similar public bodies, and in accord with the 
usual practices in conducting business of every 
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kind, both public and private. Moreover, if de¬ 
positing a petition through a slot in the door of the 
office of the Board is sufficient to constitute filing, 
then nothing less than keeping an authorized officer 
or employee of the Board at the office until mid¬ 
night will meet the necessities of the case, because 
in no otlier way could it be determined that a peti¬ 
tion had been filed befoi'e midnight or afterward. 
The Board obviouslv could not make it a regular 
practice to rely on })ost-office messengers, -or on 
other strangers, to inform it whether a j)etition had 

been hied before midnight or aftei'ward, but must 

• 

determine such fact bv reliance on its own officers 
or employees. Will tlie court then say that the 
Board ^s offices must be kept open for the hling of 


petitions until midnight? And even though this 
were done, as will be pointed out below, not all the 
disadvantages whicli a taxpayer out of Wasliington 
is faced with would be overcome. 

To this last-mentioned suggestion of tlie tax¬ 


payer, however, a better answer, to which only a 

I 

reference is here made, has already been given, 
namely, that the riglit to file until midniglit is not 
limited either bv office hours fixed bv rule or bv 
statute, and if the taxpayer had in this case actually 
hied his petition at any time prior to midnight of 
the sixtieth day, the question here presented would 
not be before this court. 

The taxpayer cites cases in which it has been held 
that it is not essential to hling that the document be 
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delivered during office hours, or that the officer be 
at or in his office at the time, or that the document 
be indorsed or stamped. There may also be other 
elements which have been held nonessential. This 
is conceded. The fact, however, that such acts have 
been held nonessential, mei*ely emphasizes the im¬ 
portance of receipt by an authorized person, for in 
not one case, as has already been stated, has that 
element been dispensed with. 

The taxpayer argues that the filing of the petition 
should not be made to depend upon the diligence of 
a post-office messenger boy in searching out a mem¬ 
ber or employee of the Board. (Petitioner’s brief 
18.) In the case of a petition sent by mail, how¬ 
ever, the filing ine\itably depends on the diligence 
of post-office employees and mail clerks, since 
whether the petition gets to the Board on a given 
day or on a later day depends on such diligence. 
But such considerations as these can not affect the 
question whether or not a paper is filed, although, 
as hereinafter suggested, they might be proper con¬ 
siderations for Congress. In any event, it is to be 
observed that in this case it was the taxpayer who 
saw fit to trust to the diligence of mail clerks and 
post-office messenger boys. 

The taxpayer asks, rhetorically, whether a prac¬ 
titioner in AVashington, who has personal access to 
the Board, is to be given preference over taxpayers 
scattered over the whole United States, who are 
limited to the post office service in the filing of their 
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cippoals, intending, of course, a negative answer. 
The answer to the question is not difficult. A prac¬ 
titioner in Washington inevitably has an advantage 
over taxpayers scattered at distances from Wash¬ 
ington in handling cases before the Board of Tax 
Appeals, but this advantage is due to the inherent 
nature of things. A practitioner in Washington 
can wait until the last day to complete his petition 
and start it from his office, while a taxpayer in San 
Francisco, for example, must complete his petition 
and start it for Washington several days before the 
sixtieth day. Unless the San Francisco practi¬ 
tioner chooses to take several days’ time for a trip 
to Washington, he must trust his petition to “the 
diligence of a post office messenger boy” or to a 
private messenger, while a Washington practitioner 
can reach the Board personally in a few minutes. 
Another rhetorical question seems appropriate: 
Does the taxpayer expect the Board and the courts 
to annihilate space and time? Nothing less would 
put taxpayers scattered over the whole United 
States on an equality in this respect wdth practi¬ 
tioners in Washington. 

The fact that the Board is not a local bodv like 
the ordinary local court, and that by reason of that 
fact the use of the mails in filing papers must have 
been contemplated in the enactment of the statute, 
does not warrant the relaxation of the requirement 
that a document to be filed must be received by the 
proper official. In passing upon cases in which the 
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paper was sent by mail, the courts have followed 
the same rule as in otlier cases. ^Moreover, if such 
fact were a sufficient basis for disi)ensing with tins 
requirement, or for any s})ecial consideration of 
taxpayers who have occasion to a])peal to tlie Board, 
Gongi'ess could verv readilv have made the mailino; 
of the petition sufficient. It is not enough to say 
that Congress did not foresee the difficulties which 
might arise in connection with filing. 

The Board was first established under the Act of 
1924, whicli was enacted on June 2, 1924. The 


Board began to function and the first appeals were 

filed shortlv after the enactment of the Act. Under 

%• 


the Act of 1924, it was required that the taxpayer’s 
a])peal be filed with the Board within sixty days 
of the mailing of the notice of dciiciencv. As nu- 
merous cases were dismissed by the Board because 
they did not reach the Board in time, taxi)ayers 
urged before the Board that the sixtv da vs should 
not begin at the date of the mailing of the notice of 
deficiency, but at the date of receipt of such notice 
by the taxpayer. They also urged that the mailing 
of the petition to the Board should be sufficient to 
initiate the proceeding. They also urged that a 
petition which would have reached the Board on 
the sixtieth day, except for the fact that the sixtieth 
dav was Sundav, should be held to have been filed in 


time. The Board, however, refused to adopt any of 
these views, and held that nothing less than filing 
as defined bv the courts was sufficient. Among 
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these decisions are those cited in the taxpayer’s 
brief and in this brief. 

In tlie Act of 1926, no change was made Ijy Con¬ 
gress in the requirements for an appeal ^ to the 
Board, except that the Act uses the term^ ‘‘peti¬ 
tion” instead of “appeal,” which obviously is no 
relaxation of the requirement of filing, and provides 
that Sunday shall not be counted as the sixtieth 
day. It is apparent, therefore, that Congress did 
not intend that anything less than what the Board 
had held sufficient under the Act of 1924, and what 
had been held sufficient by the numerous judicial 
decisions, should be sufficient under the Act of 
1926. On the contrary, it is clear that Congress 
approved the strict construction adpoted hy the 
Board vdth reference to filing an appeal with the 
Board. 

It is a vrell recognized rule that where the terms 
used in a statute have acquired a settled meaning 
through judicial interpretation, and the same 
terms are used in a subsequent statute upon the 
same subject, they are to be understood in the same 
sense, unless by qualifying or explanatory addition 
the contrary intention of the legislature is made 
clear. Such a construction becomes a part' of the 
law, as it is presumed that the legislature, in pass¬ 
ing the later law, knew what the judicial construc¬ 
tion was which had been given to the words of the 
prior enactment. Exploration Company v. United 
States, 247 U. S. 435, 449; Clairmont v. United 
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States, 225 U. S. 551, 558; Latimer v. United States, 
223 U. S. 501, d 04:; Standard Oil Company v. United 
States, 221 U. S. 1, 59. 

Under these circumstances, it is not for the 
Board, nor for the courts under the pretext of 
merely being liberal, to depart from a statutory con¬ 
struction of such long and high standing as that 
here contended for. The remedy, if anv is to be 
given, for the difficulty of this taxpayer and of 
others similarly situated lies with Congress. 

V O 

The taxpayer also argues that in the ^^resent case 
it did all it could do and that it would be harsh to 
require anything more of it. (Petitioner’s Brief, 
29, 31.) Such an argument obviously does not tend 
to assist in the determination of what constitutes 
tiling. Its only purpose can be to suggest that, 
under the particular circumstances, what would 
otherwise be a proj^er requirement should be dis¬ 
pensed with. In other words, it is used as an excuse 
by the taxpayer for failure to comply with the full 
requirement of the statute. That a person has done 
all he could do, how’ever, is never an excuse, unless 
the person has used due diligence. There might be 
some basis for an argument of this kind by the 

taxj^ayer if its petition had been presented at the 

\ 

office of the Board during office hours and had 
been refused. Nothing less than that, however, 
could i)ossibly be considered due diligence under the 
circumstances, and nothing less than due diligence 
can excuse full performance. The taxpayer’s diffi- 
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culty is due, not to lack of diligence on the part of 
post office messenger boys, but to its own lack of 
diligence in neglecting to mail its petition in time. 

]Moreover, that the particular difficulty in which 
the taxpayer finds itself is not a widespread one, is 
show]i by the almost entire absence of reported 
cases in which it appeared that the document sought 
to be filed had not come into the custody of the 
proper officer until a day subsequent to jthat on 
which it reached the office, or in any event, in which 
it api^eared that such fact was made an issue. So 
far as is suggested, no other case in which that fact 
has api^eared has come before the Board. Appar¬ 
ently, the statutory requirement of ‘‘filing,” as in¬ 
volving receipt of the docimient by an authorized 
person, is so well and so generally known, that per¬ 
sons whose rights depend on “filing” have gener¬ 
ally made sure of such receii)t, even where they 
were compelled to hunt up the officer outside of his 
office and after office hours. So long as this re- 
quirement is adhered to, the evidence indicates that 
those who will be prejudiced are few in number. 

On the other hand, a departure from this con¬ 
struction would introduce confusion into the con¬ 
struction of every statute containing the word, 
would doubtless lead to a relaxation in the vigilance 
of those whose rights depend upon filing, and would 
thereby render uncertain the determination of the 
time of filing documents of every kind in an in¬ 
creasing number of eases. 
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The evil effect of such a change in the meaning 
of statutory language is pointed out by the Su¬ 
preme Court in United States v. Lombardo, 241 U. 
S. 73, cited by the taxpayer in its brief (p. 24) and 
referred to above, where the court was considering 
whether mailing was sufficient to meet a require¬ 
ment of tiling. The court said at page 78: 

A court is constrained by the meaning of 
the words of a statute. Thev mark the ex- 
tent of its power, and our attention has not 
been called to anv case which decides that the 
requirement of a statute, whether to secure 
or preserve a right or to avoid the guilt of a 
crime that a paper shall be filed with a par¬ 
ticular officer, is satisfied by a deposit in the 
post office at some distant place. To so hold 
would create revolutions in the procedure of 
the law and the regulation of rights. In in¬ 
stances it might, indeed, be convenient, in 
others, and most others, it would result in 
confusion and controversies; and we would 
have the clash of oral testimonies for the 
certain evidence of the paper in the files. 
We hesitate, in order to accommodate the 
venue of a particular offense, to introduce 
such confusion. 

So in this case the Commissioner submits that the 
court is constrained by the meaning of the words 
of the statute, and anv rule other than tliat which 
has been followed by the courts throughout their 
history, adopted for the accommodation of the par¬ 
ties in this case, would introduce confusion into the 
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construction of every statute bv which a filing is 
required. In providing for the filing of a petition 
with the Board of Tax Appeals it was clearly the 
intention of Congress, by its use of this familiar 
and often-defined term, to require nothing less than 
delivery of the petition to and receipt of it by an 
authorized official of the Board of Tax Appeals, 
for the purpose of filing, before midnight of the 
sixtieth day from the mailing of the notice of de¬ 
ficiency. So much is required either explicitly or 
implicitly by every case, without exception^ which 
has considered tlie question of what constitutes 
filing. Unanimity of the authorities on this point 
is in itself of compelling force. So clear is the legal 
i*equirement of filing that any decision by the Board 
other than a dismissal of the aj)peal would require 
a reversal. 

It is to be noted also that to hold that the tax¬ 
payer’s petition was not filed with the Board within 
the statutory sixty-day period, and that therefore 
the Board has no jurisdiction of the appeal, does not 
leave the taxpayer without a remedy. The lan¬ 
guage of section 284 (d) of the Revenue Act of 
1926 (44 Stat. L. 67), in the light of the history of 
the bill, clearly recognizes the right of a taxpayer 
who has been notified of a deficiency either to file a 
petition with the Board of Tax Appeals ori to pay 
the tax and to bring suit for a refund, and the latter 
alternative is precluded only where a petition has 
been filed with the Board within the sixtv-dav 
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period provided for in section 274 (a) of the Act. 
It follows that it is only the advantage of contesting 
the liability for the tax prior to payment wliich will 
be denied to the taxpayer by an affirmance of the 
Board’s decision. The taxpayer still has the right, 
after pa^Tnent of the tax, to contest its liability in 
the courts. 

The Commissioner therefore submits that this 
court should affirm the decision of the Board dis¬ 
missing the appeal for lack of jurisdiction. 
Respectfully submitted. 
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